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AB678 

ASSEMBLY COMMITTEE ON JUDICIARY 

F"J£ Page I 

£copy Date ofHearing: April24, 2001 

Darrell Steinberg, Chair 
AB 678 (Papan)- As Introduced: February 22, 2001 

SUBJECT: UNLICENSED CONTRACTORS 

KEY ISSUE: SHOULD AN INDIVIDUAL WHO USES THE SERVICES OF AN 
UNLICENSED CONTRACTOR BE SPECIFICALLY AUTHORIZED TO BRING AN 
ACTION TO RECOVER FEES ALREADY PAID TO THE UNLICENSED CONTRACTOR 
EVEN THOUGH THE CONTRACTOR HAS FULLY PERFORMED AND THE 
INDIVIDUAL MAY KNOW THE CONTRACTOR IS UNLICENSED? 

SYNOPSIS 

.This Measure Allows Individuals Who Use The Services Of An Unlicensed Contractor To Bring 
An Action To RecoverAll Compensation Already Paid To The Unlicensed Contractor. 
According To The Author, The Measure Is Intended To Further Encourage Unlicensed 
Contractors To Become Licensed, Consistent With Existing Law. However, The Measure 
Arguably Allows Individuals Who Use Unlicensed Contractors To Be Unjustly Enriched By 
Permitting Them To Recover Compensation Already Paid Despite The Fact That The Contractor 
Has Fully Performed And Despite Knowing That The Contractor Is Unlicensed. An Author's 
Amendment To Address This Concern Is Contained In The Analysis. 

SUMMARY: Seeks to authorize persons who use the services of an unlicensed contractor to 
bring an action to recover all compensation paid to the unlicensed contractor for performance of 
any act or contract. 

EXISTING LAW: 

1) Prohibits unlicensed contractors from bringing an action to collect compensation for the 
performance of any act or contract, regardless of the merits of the cause of action brought by 
the unlicensed individual. (Business and Professions Code section 7031. All further 
statutory references are to this code.) 

2) Requires anyone who contracts to do construction work to be licensed by the Contractors' 
State License Board if the total price of the job is $500 or more and provides that contracting 
without a license shall be a misdemeanor. (Sections 7048 and 7028.) 

FISCAL EFFECT: The bill as currently in print is not keyed fiscal . 

COMMENTS: This bill, sponsored by Judge Quentin Kopp, would specifically allow an 
individual who had used the services of an unlicensed contractor to bring an act~ on to recover all 
compensation already paid to the unlicensed contractor for performance of any act or contract. 
In commenting on the need for the measure, the author states: 

Our state's policy since 1939 reflects in Section 7031 ofthe Business and Professions 
Code the intent of the Legislature that the public be protected from unqualified 
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contractors. Since 193 9, a contractor must be licensed by the state in order to recover the 
value of services rendered with or without a written contract. Licensing requirements 
provide minimal assurance that all persons furnishing construction services in our state 
possess the requisite skill and character, understand pertinent local laws and codes, and 
know the rudiments of administering a contracting business. The Legislature had 
determined that the importance of deterring unlicensed persons from engaging in the 
building or contracting business outweighs any harshness to an unlicensed party who 
provides services and then cannot collect compensation. 

According to the sponsor, this measure is intended to address the recent case of Cooper v. 
Westbrook Torrey Hills, LP (2000) 81 Cal. App. 4th 1294, in which the court, in an unpublished 
portion of the opinion, referred to Section 7031(a) prohibiting an unlicensed contractor from 
recovering fees, but not requiring any refund of compensation already paid to the contractor. 
Cooper relied on Culbertson v. Cizek (1964) 225 Cal. App. 2d 451,473, in which the court 
permitted the unlicensed contractor to offset "as a defense against sums due the plaintiffs any 
amounts that would otherwise be due Cizek under his contract." This measure is intended to 
clearly state that those using the services of unlicensed contractors are entitled to bring an action 
for recovery of compensation paid. 

The sponsor further explains the purpose of the bill, stating: 

Section 7031(a) of [the Business and Professions] code requires any contractor suing for 
money due on a construction contract to allege that he or she was a duly licensed 
contractor at all times during performance of the work or contract. In AB No. 678, the 
question has been raised as to whether a person for whom work was performed by an 
unlicensed contractor would be entitled to recover compensation paid the unlicensed 
contractor if the person receiving the services knew the contractor was unlicensed. By a 
parity of reasoning from the state of the law respecting Section 7031 (a), knowledge of the 
status of an unlicensed contractor is irrelevant to the recovery of compensation from the 
unlicensed contractor. California courts have unmistakably ruled that in any action by an 
unlicensed contractor to recover for the value of a contractor's services rendered or 
contractual provision, the unlicensed contractor cannot recove·r money even if the person 
for whom the work was performed knew the contractor was unlicensed. Hydrotech 
Systems, Ltd. v. Oasis Watemark (1991) 52 Cal. 3d 988, 997-998; Vallejo Development 

th . 
Co. v. Beck Development Co., Inc. (1994) 24 Cal. App. 4 929, 941; see also Pickens v. 
American Mortgage Exchange (1969) 269 Cal. App. 2d 299, 302 and Cash v. Blackett 
(1948) 87 Cal. App. 2d 233 .... 

AB No. 678 constitutes an additional and consistent legislative determination that such 
deterrence can best be realized by compelling violators to return all compensation 
received from providing their unlicensed services. That rationale is reflected in the 
judicial decisions involving rejected attempts by unlicensed contractors to obtain 
payment based on knowledge of their unlicensed status by persons sued for non-payment 
of services rendered. That policy is furthered in AB No. 678 by specifically recognizing 
the capacity of an owner to recover money already paid an unlicensed contractor, even if 
the person knew the contractor was unlicensed. (Emphasis in original.) 

Unjust Enrichment. According to the author, this bill is intended to protect the public and 
encourage unlicensed contractors to become licensed by specifically authorizing an individual 
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who has used the services of an unlicensed contractor to bring an action to rec;over all 
compensation already paid to the unlicensed contractor for performance of any act or contract. 

Under the bill, individuals may bring such an action even if the contractor has fully performed 
and even if they knew the contractor was unlicensed. In that case, those using the unlicensed 
contractor have not been harmed in any way, but are nevertheless authorized to sue to recover 
compensation paid. As a result, those using unlicensed contractors are arguably unjustly 
enriched because they are able to reap the benefits of the work done by the unlicensed contractor 
and are then authorized by statute to sue to recover from the contractor all compensation paid. 
Furthermore, those who knew that the contractor they were employing was unlicensed arguably 
have "unclean hands," but under this bill they would still be allowed to recover. 

On the other hand, the author argues that the Legislature has intended that the public be protected 
from unqualified contractors by requiring that all contractors be licensed. In order to ensure that 
this requirement is met, current law specifically prohibits unlicensed contractors from bringing 
an action to collect compensation for the performance of any act or contract, regardless of the 
merits of the cause of action brought by the unlicensed individual. In Hydrotech Systems, Ltd. v. 
Wateroark, supra., the court stated "Again, the Legislature recently underscored its insistence on 
a strict application of section 7031 despite the balance of equities. The 1989 amendments make 
clear that an unlicensed contractor may not recover either 'in law or equity,' and that suit is 
barred 'regardless of the merits of the cause of action ... "' As a result, the sponsor notes, the 
measure "is not only consistent with the historical policy of our state but strengthens that policy · 
substantial! y." 

Author's Amendment. Committee staff discussed with the sponsor whether the bill unfairly 
results in unjustly enriching an individual who uses an unlicensed contractor knowing that the 
contractor is unlicensed and then sues to recover compensation paid, despite the full performance 
of the contractor. The sponsor has agreed the bill should be amended to preclude those 
individuals who use the services of an unlicensed contractor from being able to recover 
compensation already paid if they knew that the contractor was unlicensed. 

The language of this author's amendment is limited to the individual's actual knowledge of . 
whether or not the contractor is licensed, rather than constructive knowledge of that fact. As a 
result, the concern may be raised that individuals will purposely remain ignorant as to whether or 
not a contractor they are employing is licensed. The Committee may therefore wish to discuss 
with the author and the sponsor whether the bill should be amended to also preclude individuals 
from being able to recover compensation if they "should have known" that the contractor was 
unlicensed. 

REGISTERED SUPPORT./ OPPOSITION: 

Support 

Judge Quentin Kopp (sponsor) 

Opposition 

None on file 
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SuPERIOR CoURT oF CALIFORNIA. CoUNTY oF SAN MATEo 

QUENTIN L. KOPP 
JUDGE 

HALL OF JUSIICE AND RECORDS 
400 COUNIY CEN'IER 

REDWOOD CITY. CALIFORNIA 94063-1655 

March21 1 2001 

Members of the Assembly Judiciary Committee 
State Capitol 
Sacramento/ CA 95814 

Re: Assembly Bill No. 678 

Dear Ladies and Gentlemen: 

(650) 363-4817 
FAX (650) 363-4698 

E -mail: qkopp@co.sanmateo.ca.us 

As the sponsor of Assembly Bill No. 678 1 I thank you for 
consideration of it. 

Our state 1 S policy since 1939 reflects in Section 7031 of the 
Business and Professions Code the intent of the Legislature that 
the public be protected from unqualified contractors. Since 1939 1 

a contractor must be licensed by the state in order to recover the 
value of services rendered with or without a written contract. 
Licensing requirements provide minimal assurance that all persons 
furnishing construction services in our state possess the requisite 
skill and character/ understand pertinent local laws and codes/ and 
know the rudiments of administering a contracting business. The 
Legislature long ago determined that the importance of deterring 
unlicensed persons from engaging in the building or contracting 
b u siness ou tweighs any harshness to an unlicensed party who 
provides service and then cannot collect compensation. 

As you know from the bill 1 .S content/ AB No . 678 authorizes a 
consumer who utilizes an unlicensed contractor to sue to recover 
any money already paid the unlicensed contractor. It adds such 
provision to Section 7031(a) of the Business and Professions Code/ 
and obviously is not only consistent with historical policy of our 
state but strengthens that policy substantially. 
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I strongly urge approval of AB No. 678 which was inspired by 
the California Court of Appeal's recent reference to lack of such 
an authorization or enabling provision in California law. 

s· ~erely you~s,~ 

I .-j-:--/1- 1f ~1~u{!( /l ~~ 
TIN L. KOPP . 

QLK:dtm 
cc: Honorable Louis J. Papan 
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(2)REPORTS OF STANDING COMMITTEES<c2> 

!u Cf!_V L 
y(3() 

~(2) Committee on Judiciary 

~ Date of Hearing: April 24, 2001 [ ]<r> 

~ Mr. Speaker: Your Committee on Judiciary reports: 

~ Assembly Bill No. 67B ( 8-0) 

(l)With amendments with the recommendation: Amend, do pass, as amended 
and be re-referred to the Committee on Business and Professions. <1> 

,Chair ------------------------------STEINBERG 

(S)Above bill(s) ordered to second reading. 
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04/27/01 10:55 AM 
RN0112538 PAGE 1 

·Substantive 

AMENDMENTS TO ASSEMBLY BILL NO. 678 

Arnendmen t 1 
On page 2, line 8, after "contract" insert: 

, unless the person knew that the contractor was unlicensed prior to 
the time that any payments were made to the contractor 

- 0 -

= 

-= 
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CONCURRENCE IN SENATE AMENDMENTS 
AB 678 (Papan) 
As Amended July 3, 2001 
Majority vote 

ASSEMBLY: 69-2 (May 14, 2001) 

Original Committee Reference: JUD. 

AB 678 
Page 1 

SENATE: 23-10 (July 20, 2001) 

SUMMARY: Seeks to authorize persons who use the services of an unlicensed contractor to 
bring an action to recover all compensation paid to the unlicensed contractor for performance of 
any act or contract. 

The Senate amendments delete language providing that, in the above situation, a person may not 
recover compensation paid if the person knew that the contractor was unlicensed prior to making 
any payments to the contractor. . 

EXISTING LAW: 

1) Prohibits unlicensed contractors from bringing an action to collect compensation for the 
performance of any act or contract, regardless of the merits of the cause of action brought by 
the unlicensed individual. 

2) Requires anyone who contracts to do construction work to be licensed by.the Contractors' 
State License Board if the total price of the job is $500 or more and provides that contracting 
without a license shall be a misdemeanor. 

AS PASSED BY THE ASSEMBLY, this bill provided that a person using the services of an 
unlicensed contractor inay not recover compensation paid if the person knew that the contractor 
was unlicensed prior to making any payments to the contractor. 

FISCAL EFFECT: None 

COMMENTS: This bill, sponsored by Judge Quentin Kopp, would specifically allow an 
individual who had used the services of an unlicensed contractor to bring an action to recover all 
compensation already paid to the unlicensed contractor for performance of any act or contract. 
In commenting on the need for this bill, the author states: 

Our state's policy since 1939 reflects in Section 7031 of the Business and Professions 
Code the intent of the Legislature that the public be protected from unqualified 
contractors. Since 1939, a contractor must be licensed by the state in order to recover the 
value of services rendered with or without a written contract. Licensing requirements 
provide minimal assurance that all persons furnishing construction services in our state 

· possess the requisite skill and character, understand pertinent local laws and codes, and 
know the rudiments of administering a contracting business. The Legislature had 
determined that the importance of deterring unlicensed persons from engaging in the 
building or contracting business outweighs any harshness to an unlicensed party who 
provides services and then cannot collect compensation. 
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According to the sponsor, this bill is intended to address the recent case of Cooper v. Westbrook 
Torrey Hills, LP (2000) 81 Cal. App. 41

h 1294, in which the court, in an unpublished portion of 
the opinion, referred to the Business and Professions Code, Section 7031 (a) prohibiting an 
unlicensed contractor from recovering fees, but not requiring any refund of compensation 
already paid to the contractor. Cooper relied on Culbertson v. Cizek (1964) 225 Cal. App. 2d 
451, 473, in which the court permitted the unlicensed contractor to offset "as a defense against 
sums due the plaintiffs any amounts that would otherwise be due Cizek under his contract." This 
bill is intended to clearly state that those using the services of unlicensed contractors are entitled 
to bring an action for recovery of compensation paid. 

Amendments taken in the Senate remove language which provided that a person using the 
services of an unlicensed contractor may not recover compensation paid if the person knew that 
the contractor was unlicensed prior to making any payments to the contractor. The Senate 
deleted this language in order to more strongly encourage contractors to become licensed. 

Analysis Prepared by: Saskia Kim I JUD. I (916) 319-2334 

FN: 0002130 
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;;::b?"/ . ASSEMBLY THIRD READING 
AB 678 (Papan) 
As Amended May 1, 2001 
Majority vote 

JUDICIARY 8 -0 

Ayes: Steinberg, Bates, Corbett, Dutra, 
Harman, Longville, Shelley, Wayne 

BUSINESS & PROFESSIONS 

AB 678 
Page 1 

10-0 

Ayes: Correa, Bogh, Cedillo, Chavez, 
Corbett, Kelley, Leach, Cardoza, 
Nation, Wesson 

SUMMARY: Seeks to authorize persons who use the services of an unlicensed contractor to 
bring an action to recover all compensation paid to the unlicensed contractor for performance of 
any act or contract unless the person knew that the contractor was unlicensed prior to making any 
payments to the contractor. 

EXISTING LAW: 

1) Prohibits unlicensed contractors from bringing an action to collect compensation for the 
performance of any act or contract, regardless of the merits of the cause of action brought by 
the unlicensed individual. 

2) Requires anyone who contracts to do construction work to be licensed by the Contractors' 
State License Board if the total price of the job is $500 or more and provides that contracting 
without a license shall be a misdemeanor. 

FISCAL EFFECT: None 

COMMENTS: This bill, sponsored by Judge Quentin Kopp, would specifically allow an 
individual who had used the services of an unlicensed contractor to bring an action to recover all 
compensation already paid to the unlicensed contractor for performance of any act or contract, · 
unless the person knew that the contractor was unlicensed prior to making any payments to the 
contractor. In commenting on the need for this bill, the author states: 

Our state' s policy since 1939 reflects in Section 7031 of the Business and Professions 
Code the intent of the Legislature that the public be protected from unqualified 
contractors. Since 1939, a contractor must be licensed by the state in order to recover the 
value of services rendered with or without a written contract. Licensing requirements · 
provide minimal assurance that all persons furnishing construction services in our state 
possess the requisite skill and character, understand pertinent local laws and codes, and 
know the rudiments of administering a contracting business. The Legislature had 
determined that the importance of deterring unlicensed persons from engaging in the 
building or contracting business outweighs any harshness to an unlicensed party who 
provides services and then cannot collect compensation. 

According to the sponsor, this bill is intended to address the recent case of Cooper v. Westbrook 
Torrey Hills, LP (2000) 81 Cal. App. 4th 1294, in which the court, in an unpublished portion of 
the opinion, referred to the Business and Professions Code, Section 7031 (a) prohibiting an 
unlicensed contractor from recovering fees, but not requiring any refund of compensation 
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already paid to the contractor. Cooper relied on Culbertson v. Cizek (1964) 225 Cal. App. 2d 
451 , 473 , in which the court permitted the unlicensed contractor to offset "as a defense against 
sums due the plaintiffs any amounts that would otherwise be due Cizek under his contract." This 
bill is intended to clearly state that those using the services of unlicensed contractors are entitled 
to bring an action for recovery of compensation paid. 

The sponsor further explains the purpose of this bill, stating: 

Section 7031(a) of [the Business and Professions] code requires any contractor suing for 
money due On a construction contract to allege that he or she was a duly licensed 
contractor at all times during performance of the work or contract. In AB No. 678, the 
question has been raised as to whether a person for whom work was performed by an 
unlicensed contractor would be entitled to recover compensation paid the unlicensed 
contractor if the person receiving the services knew the contractor was unlicensed. By a 
parity of reasoning from the state of the law respecting Section 7031 (a), knowledge of the 
status of an unlicensed contractor is irrelevant to the recovery of compensation from the 
unlicensed contractor. California courts have unmistakably ruled that in any action by an 
unlicensed contractor .to recover for the value of a contractor' s services rendered or 
contractual provision, the unlicensed contractor cannot recover money even if the person 
for whom the work was performed knew the contractor was unlicensed. Hydrotech 
Systems, Ltd. v. Oasis Waterpark (1991) 52 Cal. 3d 988, 997-998; Vallejo Development 
Co. v. Beck Development Co., Inc. (1994) 24 Cal. App. 4th 929, 941; see also Pickens v. 
American Mortgage Exchange (1969) 269 Cal. App. 2d 299, 302 and Cash v. Blackett 
(1948) 87 Cal. App. 2d 233 ... . 

AB No. 678 constitutes an additional and consistent legislative determination that such 
deterrence can best be realized by compelling violators to return all compensation 
received from providing their unlicensed services. That rationale is reflected in the 
judicial decisions involving rejected attempts by unlicensed contractors to obtain 
payment based on knowledge of their unlicensed status by persons sued for non-payment 
of services rendered. That policy is furthered in AB No. 678 by specifically recognizing 
the capacity of an owner to recover money already paid an unlicensed contractor, even if 
the person knew the contractor was unlicensed. (Emphasis in original.) 

Analysis Prepared by: Saskia Kim I IUD. I (916) 319-2334 

FN: 0000626 
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Judiciary 
Date of Hearing: 04/24/2001 
BILL NO. AB 543 AB 568 AB 583 AB -. 674.8 •' . ':/ ,, 
ACTION VOTED ON Do pass as Do pass as Do pass as Do pass "as{ 

amended and amended and amended and amended and 
re-refer to re-refer to re-refer to re-refer to 
the Cmte on the Cmte on the Cmte on the Cmte on 
Appr, Rec. Appr, Rec. Appr B. & P. 
Consent Consent 

Aye : No Aye : No Aye : No Aye : No 
Steinberg (Chair) 1 X X . X : X : . 
Pache.co, Robert (V. { X X . Not Voting Not Voting . . 
Chair) ' 

Bates X : X : X : X : 

Corbett X : X : X . X : 

Dutra Not Voting Not Voting Not Voting X : 

Harman X : X . X X : 

Jackson X : X . X : Not Voting 
Longville X : X X X : 

Shelley X X X : X : 

Wayne X : X : X : X : 
Ayes: 9 Ayes: 9 Ayes: 7 Ayes: 8 
Noes: 0 Noes: 0 Noes: 1 Noes: 0 

RECEIVED: __________ _ 
, Chair -----------------------------
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Assembly Republican Bill Analysis 
Judiciary Committee 

AB 678 (PAPAN) 
CONTRACTORS 

Version: 7/3/01 Last Amended Vice-Chair: Robert Pacheco 
Tax or Fee Increase: No Vote: Majority 

None Authorizes a person who utilizes an unlicensed contractor to bring an 
action in court for recovery of all compensation paid to the unlicensed 
contractor for performance of any act or contract. 

The "None" is based on a balance between the effort of this bill to further discourage home 
improvement contracts with unlicensed contractors and not otherwise provide an unjust enrichment of 
one who knew or should have known that he or she was dealing with an unlicensed contractor. 

Policy Question 

Should any person, who may or may not have had 
actual knowledge at the time of entering an 
agreement with a contractor that the contractor was 
not licensed, be authorized to bring an action in any 
court of competent jurisdiction in this state to 
recover all compensation paid to the unlicensed 
contractor for performance of any act or contract? 

Summary 

1. Authorizes a person who utilizes the services of 
an unlicensed contractor to bring an action in 
any court of competent jurisdiction in this state 
to recover all compensation paid to the 
unlicensed contractor for performance of any act 
or contract. 

2. SENATE AMENDMENTS delete the 
provision that would otherwise prohibit 
authorization.'to bring an action in court where 
the person knew that the contractor was 
unlicensed prior to making any payments to the 
contractor. 

Support 

Quentin Kopp, Superior Court Judge of San Mateo 

Assembly Republican Judiciary Votes (8-0) 4/24/01 
Ayes: Bates, Harman 
Noes: None 
Abs. /NV: Robert Pacheco 

Assembly Republican Business and Professions 
Votes (10-0) 5/8/01 

Ayes: Bogh, Kelley, Leach 
Noes: None 
Abs./ NV: John Campbell 

Assembly Republican Floor Votes (69-2) 5/14/01 
Ayes: All Republicans, except 
Noes: Hollingsworth, Mountjoy 
Abs. I NV: Ashburn, La Suer, Robert Pacheco, Rod 

Pacheco, Wyland, Wyman 

Senate Republican Floor--VOTES NOT AVAILABLE 
Votes (0-0) 7/20/01 

Ayes: None 
Noes: None 
Abs./NV: None 

Cow1ty (Sponsor); American Fence Contractors 
Association, California Chapter; California Fence 
Contractors' Association; California Landscape 
Contractors Association; Engineering Contractors' 
Association; and Flasher/Barricade Association. 

0 position 

None on file. 

Arguments In Support of the Bill 

1. The sponsor, Judge Quentin Kopp of San Mateo 
County Superior Court, contends that permitting 
recovery of compensation paid to the w1licensed 
contractor would strengthen the law in a way 
which criminal sanctions and enforcement do 
not seem to do. 

2. In response to whether such recovery should be 
authorized to persons who knowingly entered 
into such contracts with an W1licensed 
contractor, the sponsor cites Hydrotech Systems, 
Ltd. v. Oasis Waterpark (1991) 52 Cal.3d 988, 
997-998 (and other appellate holdings) for 
upholding the proposition that the law should 
not recognize a contractual or quasi-contractual 
right for an unlicensed contractor to bring suit to 
collect for services performed from one who 
knew of his or her unlicensed status. The 
sponsor apparently views the policy against any 
compensation to an W1licensed contractor under 
such circumstances as so paramount to accord 
no balance of consideration to such contractor. 
To further reinforce his position, short of 
further statutory clarification of the provision or 
legislative intent language, the sponsor would 
apparently have his letter on such point 
published in the Assembly Journal (which 
would enable future courts reviewing cases 
involving purchasers with knowledge of an 
unlicensed contractor to accept the letter as 
further clarification of the legislature's intent on 
such issue). 

Arguments lu Opposition to the Bill 

It could be argued that notwithstanding a strong 
public policy to deter unlicensed persons from 
engaging in the contracting business, that a party 
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who knowingly ("with unclean hands" as it is stated 
in the equity side ofthe law) enters an agreement 
with an unlicensed contractor should not necessarily 
be unjustly enriched to the extent that he or she 
would be entitled to recover all compensation paid 
to the unlicensed contractor for labor and services 
performed and material provided. The author's 
511/01 amendment addressed this issue to the extent 
of actual knowledge of a purchaser of such service, 
but it did not address situations where the purchaser 
either under a reasonable person and circumstances 
standard should have known or otherwise 
deliberately avoids taking action to determine that 
the contractor possesses a valid license and then 
brings suit to recover compensation paid. 
FURTHERMORE, ON 7/3/01 IN THE SENATE, 
THE AUTHOR HAS REVERSED HIS 511/01 
AMENDMENT TO ALLOW A PURCHASER 
WITH ACTUAL KNOWLEDGE TO SUE THE 
CONTRACTOR. 

Fiscal Effect 

Unknown. 

AB 678 (Papan) 
Comments 

1. Exist~g law provides that except for the judicial 
doctrme of substantial compliance, no person 
engaged in the business or acting in the capacity 
of~ contractor, may bring or maintain any 
~ctwn, or recover in law or equity in any action, 
m any court of this state for the collection of 
compensation for performance of any contract 
for which a license is required under the 
provisions of this law without alleging that he or 
she was a duly licensed contractor at all times 
during the performance of that act or contract. 
The merits of the cause of action brought by the 
person shall have no effect on such prohibition. 
Such prohibition shall not apply to contractors 
who are each individually licensed under the 
pr.ovisions of this law but who fail to comply 
w1th other law as specified. (Business & 
Professions Code Section 7031) 

2. Senate Amendment make this bill more 
questionable and less equitable in allowing 
the purchaser of services who has actual 
knowledge to execute an agreement for 
construction with an unlicensed contractor 
and then bring suit against the contractor. 

Policy Consultant: Mark Redmond/ Laura Zuniga 7/20/01 
Fiscal Consultant: 
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CONCURRENCE IN SENATE AMENDMENTS 
AB 678 (Papan) 
As Amended July 3, 2001 

. Majority vote 

ASSEMBLY: 69-2 (May 14, 2001) 

Original Committee Reference: JUD. 

AB 678 
Page 1 

SENATE: 23-10 (July 20, 2001) 

SUMMARY: Seeks to authorize persons who use the services of an unlicensed contractor to 
bring an action to recover all compensation paid to the unlicensed contractor for performance of 
any act or contract. 

The Senate amendments delete language providing that, in the above situation, a person may not 
recover compensation paid if the person knew that the contractor was unlicensed prior to making 
any payments to the contractor. 

EXISTING LAW: 

1) Prohibits unlicensed contractors from bringing an action to collect compensation for the 
performance of any act or contract, regardless of the merits of the cause of action brought by 
the unlicensed individual. 

2) Requires anyone who contracts to do construction work to be licensed by the Contractors' 
State License Board if the total price of the job is $500 or more and provides that contracting 
without a license shall be a misdemeanor. 

AS PASSED BY THE ASSEMBLY, this bill provided that a person using the services of an 
unlicensed contractor may not recover compensation paid if the person knew that the contractor 
was unlicensed prior to making any payments to the contractor. 

FISCAL EFFECT: None 

COMMENTS : This bill, sponsored by Judge Quentin Kopp, would specifically allow an 
individual who had used the services of an unlicensed contractor to bring ·an action to recover all 
compensation already paid to the unlicensed contractor for performance of any act or contract. 
In commenting on the need for this bill, the author states: 

Our state's policy since 1939 reflects in Section 7031 ofthe Business and Professions 
Code the intent of the Legislature that the public be protected from unqualified 
contractors. Since 1939, a contractor must be licensed by the state in order to recover the 
value of services rendered with or without a written contract. Licensing requirements 
provide minimal assurance that all persons furnishing construction services in our state 
possess the requisite skill and character, understand pertinent local laws and codes, and 
know the rudiments of administering a contracting business. The Legislature had 
determined that the importance of deterring unlicensed persons from engaging in the 
building or contracting business outweighs any harshness to an unlicensed party who 
provides services and then cannot collect compensation. 

. ·, · . .. · 



0744

AB 678 
Page 2 

According to the sponsor, this bill is intended to address the recent case of Cooper v. Westbrook 
Torrey Hills, LP (2000) 81 Cal. App. 4th 1294, in which the court, in an unpublished portion of 
the opinion, referred to the Business and Professions Code, Section 7031(a) prohibiting an 
unlicensed contractor from recovering fees, but not requiring any refund of compensation 
already paid to the contractor. Cooper relied on Culbertson v. Cizek (1964) 225 Cal. App. 2d 
451, 473, in which the court permitted the unlicensed contractor to offset "as a defense against 
sums due the plaintiffs any amounts that would otherwise be due Cizek under his contract." This 
bill is intended to clearly state that those using the services of unlicensed contractors are entitled 
to bring an action for recovery of compensation paid. 

Amendments taken in the Senate remove language which provided that a person using the 
services of an unlicensed contractor may not recover compensation paid if the person knew that 
the contractor was unlicensed prior to making any payments to the contractor. The Senate 
deleted this language in order to more strongly encourage contractors to become licensed. 

Analysis Prepared by: Saskia Kim I IUD. I (916) 319-2334 

FN: 0002130 

- ·, . ~~-
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BACKGROUND 
AB 678 Contractors 

Source: Judge Quentin Kopp (650) 363-4817 
Staff: Glenda Hubner 319-2019 

No known similar bills before either this session or a recent previous session of 
legislature. 

No known interim hearings on the subject matter of the bill. 

Witnesses: Judge Quentin Kopp 

Explanation of the problem or deficiency in the present law which the bill seeks to 
remedy and how the bill resolved the problem: 
Our state's policy since 1939 reflects in Section 7131 ofthe Business and Professions 
Code the intent of the Legislature that the public be protected from unqualified 
contractors. Since 193 9, a contractor must be licensed by the state in order to recover the 
value of services rendered with or without a written contract. Licensing requirements 
provide minimal assurance that all persons furnishing construction services in our state 
possess the requisite skill and character, understand pertinent local laws and codes, and 
know the rudiments of administering a contracting business. The Legislature had 
determined that the importance of deterring unlicensed persons from engaging in the 
building or contracting business outweighs any harshness to an unlicensed party who 
provides services and then cannot collect compensation. 

Existing law prohibits any unlicensed contractor from bringing or maintaining an action 
to recover compensation in any court in this state. Currently no person engaged in the 
business or acting in the capacity of a contractor, may bring or maintain any action, or 
recover in law or equity in any action, in any court of this state for the collection of 
compensation for the performance of any act or contract where a license is required by 
this chapter without alleging that he or she was a duly licensed contractor at all times 
during the performance of that act or contract, regardless of the merits ofthe cause of 
action brought by the person 

This bill would clarify that a person who utilizes the services of an unlicensed contractor 
may bring an actioJ;l in any court of competent jurisdiction in this state to recover all 
compensation paid to the unlicensed contractor for performance of any act or contract. 

Permitting recovery of compensation paid to the unlicensed contractor would strengthen 
the law in a way which criminal sanctions and enforcement do not seem to do. 

Please see attached letter for further explanation. 
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S UPERIOR CoURT OF CALIFORNIA. Co r.JNTI OF S AN MATEo 
HALL OF JUSTICE AND RECORDS 

400 COUNIT CENTER 
REDWOOD CITI. CALIFORNIA 94063-1 655 

QUENTIN 1. KOPP 
JUDGE 

Honorable Louis J . Papan 
Room 3173 
State Capitol 
Sacramento,95814 

March 13, 2001 

M4R 1 r 2001 

Re: Assembly Bill No. 678 

Dear Lou: 

[650) 363-48 17 
F A..X [650) 363-4698 

E -mail: qkopp@co.sanmateo.ca.us 

LJP\_NL_GH_JM_HP _ 
BG MS BY ---

Thank you for introducing Assembly Bill No. 678 which 
expressly authorizes a person receiving services of an unlicensed 
contractor to sue to recover all compensation paid to the 
unlicensed contractor. The bill thusly amends Section 7031 of the 
Business and Professions Code. · 

Section 7031 (a) of that code requires any contractor suing for 
money due on a construction contract to allege that he or she was 
a duly licensed contractor at ali times during performance of the 
work or contract. In AB No. 678, the question has been raised as 
to whether a person for whom work was performed by an unlicensed 
contractor would be entitled to recover compensation paid the 
unlicensed contractor if the person receiving the services knew the 
contractor was unlicensed. By a parity of reasoning from the state 
of the law respecting Section 7031(a), knowledge of the status of 
an unlicensed contractor is irrelevant to the recovery of 
compensation from the unlicensed contractor. California courts 
have unmistakably ruled that in any action by an unlicensed 
contractor to recover for the value of a contractor's services 
rendered or contractual provision, the unlicensed contractor cannot 
recover money even if the person for whom the work was performed 
knew the contractor was unlicensed. Hydrotech Systems , Ltd . v. 
Oasis Waterpark (1991) 52 Cal 3d 988, 997-998; Vallejo Development 
Co . v. Beck Development Co., Inc . (1994) 24 Cal . App. 4th 929 , 941; 
see also Pi ckens v. American Mortgage Exchange (1969) 269 Cal. App. 
2d 299, 302 and Cash v . Blackett (19 48) 87 Cal . App . 2d 233. 

Section 7031 of the Business and Professions Code reflects the 
intent of the Legislature that the public be protected from 
unqualified contractors. The licensing requirements provide 
minimal assurance that all persons furnishing building and 
construction services in California possess the requisite skill and 
character, understand pertinent local laws and codes, and know t he 
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rudiments of administering a contracting business. The obvious 
intent of Section 7031 is to discourage persons who have not 
complied with the licensing requirements from offering or providing 
their unlicensed services for compensation. Section 7031 controls, 
despite any perceived injustice to the unlicensed contractor. It 
represents a legislative finding that the importance of deterring 
unlicensed persons from engaging in the contracting business 
outweighs any harshness to an unlicensed party. AB No. 678 
constitutes an additional and consistent legislative determination 
that such deterrence can best be realized by compelling violators 
to return all compensation re<;::ei ved from providing their unlicensed 
ser~ices. That rationale is reflected in the judicial decisions 
involving rejected attempts by unlicensed contractors to obtain 
payment based on knowledge of their unlicensed status by persons 
sued for non-payment of services rendered. That policy is 
furthered in AB No. 678 by specifically recognizing the capacity of 
an owner to recover money already paid an unlicensed contractor, 
even if the person knew the contractor was unlicensed. 

The legislative intent set forth above should be manifested ln 
a committee analysis of the bill, as well as by a published letter 
to the Assembly Journal of Proceedings. 

QLK:dtm 

~ereiy yours, 

1'~1 ' 
1[ ~ /!~lJt.-ziz 
~;~TIN L. KOPP 

I 
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QUENTIN 1. KOPP 
JUDGE 

SUPERIOR C oURT oF CALIFORNIA. Co UNIT oF SAN MATEO 
HALL OF JUSTICE AND RECORDS 

400 COUNIT CEN1ER 
REDWOOD CITY. CALIFORNIA !Wl63- 1655 /v (650) 363-4817 

F A.:X (650) 363-4698 

E -mail: qkopp@co.sanmateo.ca.us 

March 23, 

Honorable Louis J. Papan 
Assemblyman, Nineteenth District 
California Legislature 
State Capitol 
P . O. Box 94249 
Sacramento, CA 94249-0019 

Re: Assembly Bill No. 678 

Dear Lou: 

2001 ~ v-

1fl\J ~/ ~()~ 
~L~~l- [ ¥0 Yo 

, 0~--v'\ rYV\. r:t+£ ~ 
LJPLNL_ . .• GH_JM HP 

BG_M S_BY -

As the sponsor of Assembly Bill No. 678, I thank you for its 
introduction. 

Our state's policy since 1939 reflects in Section 7031 of the 
Business and Professions Code the intent of the Legislature that 
the public .be protected from unqualified contractors. Since 1939, 
a contractor must be licensed by the state in order to recover the 
value of services rendered with or without a written contract. 
Licensing requirements provide minimal assurance that all persons 
furnishing construction serv ices in our state possess the requisite 
skill and character, understand pertinent local laws and codes, and 
know the rudiments of administering a contracting business. The 
Legislature long ago determined that the importance of deterring 
unlicensed persons from engaging in the building or contracting 
business outweighs any harshness to an unlicensed party who 
provides service 1and then cannot collect compensation. 

As y ou know, AB No. 678 authorizes a consumer who utilizes an 
unlicensed contractor to sue to recover any money already paid the 
unlicensed contractor. It adds such provision to Section 7031(a) 
of the Business and Professions Code, and obviously is not only 
consistent with historical policy of our state but strengthens that 
policy substantially. 

\"J (, I 
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I strongly urge approval of AB No . 678 which was inspired by 
the California Court of Appeal's recent reference to lack of such 
an authoriz~tion or enabling provision in California law. 

QLK:dtm 
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July 18, 2000 

Louis J. Papan, Esq. 
660 El Camino Real 
Millbrae,~ California 94030 

Dear Lou: 

I enclose a copy of the recent California Court of Appeal 
decision in Cooper v. Westbrook Torrey Hills, LP. 

You will note on page 7295 of the enclosure that the court, in 
·an unpublished portion of the opinion, refers to the state law 
preventing an unlicensed building contractor from recovering fees 
but not requiring an~ refund of fees already paid ~ unlicensed 
contractor. 

I think California law should be amended to require the refund 
of fees paid an unlicensed contractor. While I've observed a few 
criminal actions against unlicensed contractors during my 18 months 
as a superior court judge, I don't believe those cases receive much 
in the way of intensive attention. Permitting recovery of fees 
paid an unlicensed contractor would strengthen the law in a way 
which criminal sanctions and enforcement don't seem to do. 

Please advise me of a time at which we may confer. 

Sincerely yours, 

QUENTIN L. KOl?l? 

QLK:dtm 

Enclosure 

TDTRL P.02 
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HARRY G. COOPER, Plaintiff and Appellant, v. WESTBROOK 

TORREY HILLS, LP, Defendant and Respondent. 

0033909 

COURT OF APPEAL OF CALIFORNIA, FOURTH APPELLATE DISTRICT, 

DIVISION ONE 

81'UaL'·App; 4 1
h 1294~ 2000 Cal. App. LEXIS 528; 97 Cal. 

Rptr. 2d 7 42; 2000 Cal. Daily Op. Service 5493; 2000 Daily 
Journal DAR 7293 

July 6, 2000, Filed 

NOTICE: 

[**1] THE LEXIS PAGINATION OF THIS DOCUMENT IS SUBJECT TO CHANGE PENDING 
RELEASE OF THE FINAL PUBLISHED VERSION. CERTIFIED FOR PARTIAL PUBLICATION 
- Under California Rules of Court, rule 976(b) and 976.1, the introductory paragraph, Factual and 
Procedural Background, Discussion I and Conclusion are certified for publication. 

PRIOR HISTORY: 

APPEAL from an order of the Superior Court of San Diego County. Super. Ct. No. 

707261. Vincent DiFiglia, Judge. 

DISPOSITION: 

Reversed and remanded with directions. 

CASE SUMMARY 
PROCEDURAL POSTURE: Plaintiff appealed from an order of the Superior Court of San Diego 
County, California, which denied his motion to recover from defendant costs plaintiff incurred in 
making a cash deposit which stayed foreclosure proceedings initiated by defendant. 

~ 

OVERVIEW: Pursuant to a development agreement, defendant advanced the cost of 
improvements to plaintiffs property, which plaintiff secured with a deed of trust. When plaintiff 
learned defendant did not have a contractor's license, plaintiff stopped paying defendant, who in 
turn recorded a notice of default. Plaintiff filed suit to stay foreclosure. The trial court entered 
judgment for defendant, concluding a contractor's license was unnecessary. Plaintiff obtained a 
loan, and deposited $ 2.5 million with the clerk of the court. When the appellate court reversed 
that decision, plaintiff sought to recover over$ 200,000 in expenses he had incurred in making 
his deposit, under Cal. R. Ct. 26©. The trial court denied the request. On appeal the court 
reversed. Under Cal. Civ. Proc. Code @ 995.730, a bond and a deposit in lieu of a bond were to 
be treated as equivalents; since under Rule 26©(6) the cost of obtaining a bond was recoverable, 
the cost of making a cash deposit was also recoverable. Therefore, plaintiff was entitled to 
recover the reasonable and necessary expenses he incurred in making the cash deposit. 
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OUTCOME: Judgment was reversed and remanded with directions to award plaintiff 

reasonable and necessary interest expenses. there was no basis in the record 
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upon which the trial court could properly deny plaintiff's request for the interest costs he incurred 
in making the deposit needed, since he was entitled to recover the expenses incurred in making 
the cash deposit. 

CORE CONCEPTS 

Civil Procedure : Remedies : Deposit in Court 
Civil Procedure : Costs & Attorney Fees : Litigation Costs 

Cal R. Ct. 26©(6) requires that reasonable expenses necessary to acquire a bond are to be 
awarded to the prevailing party. 

Civil Procedure : Remedies : Deposit in Court 
Civil Procedure : Costs & Attorney Fees : Litigation Costs 

Cal. Civ. Proc. Code@ 995.730 explicitly requires that a deposit given in place of a bond must be 
treated in the same manner as a bond. Thus, the reasonable expense incurred in making a 
deposit must be awarded a prevailing party. 

Civil Procedure : Costs & Attorney Fees : Litigation Costs See Cal R. Ct. 26©. 

Civil Procedure : Remedies : Deposit in Court 
See Cal. Civ. Proc. Code @ 995.730. 

Governments & Legislation : Courts 
The Judicial Council is empowered to adopt rules for court administration, practice and 
procedure, not inconsistent with statute, and perform other functions prescribed by statute. Cal. 
Const., art. VI, @ 6. 

Governments & Legislation : Courts 
Governments & Legislation : Legislation : Construction & Interpretation It is settled that in order to 
comply with the constitutional requirement of consistency with statutory law, a rule of court must 
not conflict with the statutory intent. If a court cannot construe a rule of court to be consistent with 
a statute, the rule is invalid. The hierarchy is well established: the rules promulgated by the 
Judicial Council are subordinate to statutes. 

Civil Procedure : Remedies : Deposit in Court 
Civil Procedure : Costs & Attorney Fees : Litigation Costs In order to read Cal. R. Ct. 26© 

· consistent with Cal. Civ. Proc. Code@ 995.730, the reasonable or necessary costs associated 
with procuring a deposit in lieu of a bond must be awarded to a prevailing party. 

Civil Procedure : Remedies : Deposit in Court 
Civil Procedure : Costs & Attorney Fees : Litigation Costs 
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Under Cal. Civ. Proc. Code@ 995.730, courts are required to treat a bond and a deposit in lieu 
of a bond as equivalents. Because under Cal. R. Ct. 26©(6) the cost of obtaining a bond is 
recoverable, the cost of making a cash deposit is also recoverable. 

COUNSEL: 

Solomon, Ward, Seidenwurm & Smith, Richard E. McCarthy and Daniel E. 

Gardenswartz, for Plaintiff and Appellant. 

Sheppard, Mullin, Richter & Hampton, Linda D. Fox and Karin Dougan Vogel, for 
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Defendant and Respondent. 

JUDGES: 
BENKE, J. WE CONCUR: WORK, Acting P.J., MciNTYRE, J. 

OPINIONBY: 

BENKE 
OPINION: 

[*1296] [***742] Plaintiff Harry G. Cooper appeals from an order denying his motion to recover 
[***743] from defendant Westbrook Torrey Hills, LP, (Westbrook), n1 costs Cooper incurred in 
making a cash deposit which stayed foreclosure proceedings initiated by Westbrook. Cooper 
contends the loan costs are recoverable under rule 26©, California Rules of Court. n2 We agree 
with Cooper and reverse the trial court's order. 

n1 Formerly AG Land Associates, LLC, and AGLL Corporation. [**2] 

n2 All rule references are to the California Rules of Court unless otherwise stated. 

FACTUALANDPROCEDURALBACKGROUND 
Cooper and Westbrook owned adjacent parcels of land they wished to develop. Toward that end, 
Cooper, Westbrook and other adjoining landowneFS entered into a Development Agreement with 
the City of San Diego (the City) and a separate Agreement Among Developers (AAD) with each 
other dated June 14, 1989. The agreement with City required Westbrook and Cooper to pay the 
City the cost of infrastructure improvements that the City would make. n3 In addition, Westbrook, 
Cooper and other landowners agreed to improve their respective parcels in a number of respects, 
including for instance altering ·existing soil levels. The AAD made Westbrook, Cooper and other · 
adjoining landowners financially responsible for the cost of these improvements. 

n3 The City agreed to provide a fire station, · 13 highway interchange, a sedimentation basin and 
complete other projects which benefited each of the landowners. 

[**3] 

Westbrook supervised a11d advanced the cost of approximately $ 1.6 million in improvements to 
Cooper's property. The improvements were required under the Development Agreement and 
Cooper secured the amounts advanced by Westbrook with a deed of trust on his land. 

However, at no relevant time did Westbrook hold a California contractor's license. After learning 
that Westbrook did not have a contractor's license, [*1297] Cooper stopped making payments to 
Westbrook. In response to Cooper's failure to pay for improvements it had made, Westbrook 
recorded a notice of default under the deed of trust. 
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In order to prevent the foreclosure proceeding from moving forward, Cooper filed suit against 
Westbrook on January 17, 1997, seeking declaratory and injunctive relief. Cooper alleged that as 
an unlicensed contractor, Westbrook could not recover any compensation for the improvements it 
had made to Cooper's property: (Bus. & Prof. Code, @ 7028, subd. (a) .) 

On August 21, 1997, the trial court, on stipulated facts, entered judgment for Westbrook and 
determined that under the circumstances of the case, Westbrook was not required to hold a 
contractor's license to perform work [**4] on Cooper's land. 

Westbrook re-noticed the default and foreclosure sale under the Deed of Trust on September 9, 
1997. On September 10, 1997, Cooper filed a notice of appeal. 

Because its other attempts to stay foreclosure were unsuccessful, n4 Cooper asked the trial court 
to set an amount for an undertaking. The trial court set an amount of$ 2.5 million, one and one
half times the amount of the disputed debt. 

n4 Cooper requested that Westbrook voluntarily stay its non-judicial foreclosure pending the 
appeal in a letter dated September 23, 1997. Westbrook rejected this request. 

Cooper filed a petition for writ of supersedeas with this court requesting a stay of the foreclosure. 
The writ was denied. Cooper then offered Westbrook an irrevocable letter of credit for the entire 
amount claimed, plus interest, in exchange for Westbrook's agreement to forego foreclosure 
pending appeal. Westbrook rejected Cooper's proposal and continued with the foreclosure 
proceeding. Cooper went so far as to offer to pay the full amount of the claimed debt pending 
appeal if Westbrook would agree not to argue that payment would render the appeal moot. 
Westbrook declined this proposal as well. 

[**5] 

In order to finance the undertaking, Cooper obtained a $ 3 million loan and deposited $ 2.5 million 
of the loan proceeds [***7 44] with the clerk of the court. Cooper used the remaining loan 
proceeds to pay interest on the loan. 

On November 16, 1998, we reversed the trial court's judgment. (D029421.) We found that 
Westbrook's improvements to Cooper's property were work which required a contractor's license 
and that accordingly Cooper was not required to pay for the work. (Bus. & Prof. Code, s7028, 
subd. (a).) 

On remand, Cooper filed a memorandum in which he sought to recover over$ 200,000 in 
expenses he had incurred in making his deposit. The trial [*1298] court determined rule 26© 
does not permit a party to recover the expenses associated with making a cash deposit in lieu of 
a surety bond. In the alternative the trial court stated that even if it had discretion to award them 
to Cooper, "I would not in my discretion award Mr. Cooper the costs." 

We reverse the trial court's order. 

DISCUSSION 
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I 

Rule 26©(6) requires that reasonable expenses necessary to acquire a bond are to be awarded 
to the prevailing party. Code of Civil Procedure n5 section 995.730 explicitly requires that a 
deposit [**6] given in place of a bond must be treated in the same manner as a bond. Thus, 
contrary to the trial court's ruling , the reasonable expense incurred in making a deposit must be 
awarded a prevailing party such as Cooper. 

n5 Unless otherwise noted, all statutory references are to the California Code of Civil Procedure. 

In pertinent part, rule 26© provides: "The party to whom costs are awarded may recover only the 
following, when actually incurred: ... (5) the premium on any surety bond procured by the party 
recovering costs, unless the court to which the remittitur is transmitted determines that the bond 
was unnecessary and (6) other expense reasonably necessary to procure the surety bond, such 
as the expense of acquiring a letter of credit required as collateral for the bond." 

In 1982, the Legislature enacted a specific provision governing deposits in lieu of bonds, section 
995.730. Section 995.730 provides: "A deposit given instead of a bond has the same force and 
effect, is treated the same, and is subject [**7] to the same conditions, liability, and statutory 
provisions, including provisions for increase and decrease of amount, as the bond." ( @ 995.730, 
italics added.) 

The Judicial Council is empowered to "adopt rules for court administration, practice and 
procedure, not inconsistent with statute, and perform other functions prescribed by statute." (Cal. 
Canst., art. VI, @ 6, italics added; see also 2 Witkin, Cal. Procedure (41h ed. 1996) Courts, @ 
204, pp. 272-273.) "It is settled that in order to comply with the constitutional requirement of 
consistency with statutory law, a rule of court must not conflict with the statutory intent. " (Trans
Action Commercial Investors, Ltd. v. Firmaterr, Inc. (1997) 60 Cal. App. 4th 352, 364; see also 
People v. Hall (1994) 8 Cal. 4th 950, 960-963, 35 [*1299] C~l. Rptr. 2d 432; 883 P.2d 974; 
California Court Reporters Assn. v. Judicial Council of California (1995) 39 Cal. App. 4th 15, 25-
26; cf. Cox v. Superior Court (1993) 19 Cal. App. 4th 1046, 1050-1051 [applying a similar 
provision of Gov. Code, @ 68070 authorizing courts to make local rules '"not inconsistent with 
law"']. [**8] ) If a court cannot construe a rule of court to be consistent with a statute, the rule is 
invalid. ( Maldonadov. Superior Court (1984) 162 Cal. App. 3d 1259, 1265, 209 Cal. Rptr. 199.) 
The hierarchy is well established: "the rules promulgated by the Judicial Council are subordinate 
to statutes." ( I d. at p. 1265.) [***7 45] 

' In order to read rule 26© consistent with section 995.730, the reasonable or necessary costs 
associated with procuring a deposit in lieu of a bond must be awarded to a prevailing party. n6 
Nevertheless, Westbrook maintains that rule 26© only permits recovery of the costs specified by 
the rule. In making this argument, Westbrook relies on three cases which, in light of later statutory 
and rule changes, are no longer controlling. 
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n6 Other jurisdictions have considered this issue and have reached similar conclusions. Costs of 
collateral are recoverable even though the security was not labeled a "bond." In Trans World 
Airlines, Inc. v. Hughes (2d Cir. 1975) 515 F.2d 173, cert. denied (1976) 424 U.S. 934,47 L. Ed. 
2d 341, 96 S. Ct. 1147, the Second Circuit awarded the prevailing defendant the reasonable 
costs of a letter of credit, as well as the cost of required quarterly audits of the defendant 
company's net worth, both of which were provided "in lieu of providing a supersedes bond." (515 
F.2d at p. 177.) 

[**9] 

First, Westbrook relies on Sequoia Vacuum Systems v. Stransky ( 1964) 229 Cal. App. 2d 281, 
40 Cal. Rptr. 203. In Sequoia, the court held rule 26© only allows recovery of a premium on a 
surety bond and therefore refused to award the expenses associated with a deposit in lieu of a 
bond because it was not a specifically enumerated cost. ( ld. at p. 289.) Westbrook also relies on 
Golf West of Kentucky, Inc. v. Life Investors, Inc. (1986) 178 Cal. App. 3d 313, 223 Cal. Rptr. 
539, in which the court held rule 26© prohibited recovery of costs to collateralize a surety bond 
because such costs were not specifically enumerated. ( ld. at pp. 316-317.) 

Finally, Westbrook relies on Geldermann, Inc. v. Bruner (1992) 10 Cal. App. 4th 640, where the 
court also refused to award costs incurred in the process of securing a letter of credit in order to 
collateralize a surety bond because this cost was not specifically listed in rule 26©. ( ld. at p. 
644.) In reaching this conclusion , the Geldermann court put the Legislature on notice that rule 
26© led to inequitable results. The [**1 0] court stated rule 26© "ignores the commercial realities 
of today which may require an expenditure for a letter of credit to serve as security, " and further 
noted that "fairness in this case would compel [plaintiff] to reimburse [defendant] for the cost of 
the letter of credit. " (1 0 [*1300] Cal. App.-4th at p. "644.) The court further advised the defendant 
to make his argument to the Judicial Council, the body charged with amending and adopting 
California Rules of Court. (Ibid .) 

The Judicial Council responded directly to the Geldermann court's concern by adding, as of 
January 1, 1994, subpart 6 to rule 26© and expressly permitting recovery of any "other expense" 
needed to obtain a bond, including the cost of obtaining a letter of credit. (Rule 26©(6); see also 9 

· Witkin, Cal. Procedure (4th ed. 1997) Appeal, @ 819, p. 845.) 

Westbrook argues that the amendment to the rule is a strict one directed solely at the situations 
present in Geldermann and Golf West, that is, costs associated with obtaining a surety bond. 
However, as Cooper points out, under section 995.730 we are required to treat a bond and a 
deposit in lieu of a bond as equivalents. Because under rule [**11] 26©(6) the cost of obtaining a 
bond is recoverable, the cost of making a cash deposit is also recoverable. Thus, contrary to the 
trial court's finding, Cooper was entitled to recover the reasonable and necessary expenses he 
incurred in making the cash deposit. 

II 

[NOT CERTIFIED FOR PUBLICATION] 
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CONCLUSION 

Because there was no basis in the record upon which the trial court could properly deny Cooper's 
request for the interest costs he incurred in making the deposit needed to stay foreclosure 
pending his prior appeal, the trial court's order must be [***7 46] reversed . On remand the trial 
court is directed to award Cooper such interest expenses as it finds were reasonable and 
necessary. 

Order reversed; Cooper to recover his costs of appeal. · 

BENKE, J. 

WE CONCUR: 

WORK, Acting P.J . 

MciNTYRE, J. 
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Date ofHearing: April24, 2001 

ASSEMBLY COMMITTEE ON JUDICIARY 
Darrell Steinberg, Chair 

AB 678 (Papan)- As Introduced: February 22, 2001 

SUBJECT: UNLICENSED CONTRACTORS 

AB 678 
Page 1 

KEY ISSUE: .SHOULD AN INDIVIDUAL WHO USES THE SERVICES OF AN 
UNLICENSED CONTRACTOR BE SPECIFICALLY AUTHORIZED TO BRING AN 
ACTION TO RECOVER FEES ALREADY PAID TO THE UNLICENSED CONTRACTOR 
EVEN THOUGH THE CONTRACTOR HAS FULLY PERFORMED AND THE 
INDIVIDUAL MAY KNOW THE CONTRACTOR IS UNLICENSED? 

SYNOPSIS 

This Measure Allows Individuals Who Use The Services Of An Unlicensed Contractor To Bring 
An Action To Recover All Compensation Already Paid To The Unlicensed Contractor. 
According To The Author, The Measure Is Intended To Further Encourage Unlicensed 
Contractors To Become Licensed, Consistent With Existing Lcmi. However, The Measure 
Arguably Allows Individuals Who Use Unlicensed Contractors To Be Unjustly Enriched By 
Permitting Them To Recover Compensation Already Paid Despite The Fact That The Contractor 
Has Fully Performed And Despite Knowing That The Contractor Is Unlicensed An Author's 
Amendment To Address This Concern Is Contained In The Analysis. 

SUMMARY: Seeks to authorize persons who use the services of an unlicensed contractor to 
bring an action to recover all compensation paid to the unlicensed contractor for performance of 
any act or contract. 

EXISTING LAW: 

1) Prohibits unlicensed contractors from bringing an action to collect compensation for the 
performance of any act or contract, regardless of the merits of the cause of action brought by 
the unlicensed individual. (Business and Professions Code section 7031. All further 
statutory references are to this code.) 

2) Requires anyone who contracts to do construction work to be licensed by the Contractors' 
State License Board if the total price of the job is $500 or more and provides that contracting 
without a license shall be a misdemeanor. (Sections 7048 and 7028.) 

FISCAL EFFECT: The bill as currently in print is not keyed fiscal. 

COMMENTS: This bill, sponsored by Judge Quentin Kopp, would specifically allow an 
individual who had used the services of an unlicensed contractor to bring an action to recover all 
compensation already paid to the unlicensed contractor for performance of any act or contract. 
In commenting on the need for the measure, the author states: 

Our state's policy since 193 9 reflects in Section 7031 of the Business and Professions 
Code the intent of the Legislature that the public be protected from unqualified 
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contractors. Since 1939, a contractor must be licensed by the state in order to recover the 
value of services rendered with or without a written contract. Licensing requirements 
provide minimal assurance that all persons furnishing construction services in our state 
possess the requisite skill and character, linderstand pertinent local laws and codes, and 

. know the rudiments of administering a contracting business. The Legislature had 
determined that the importance of deterring unlicensed persons from engaging in the 
building or contracting business outweighs any harshness to an unlicensed party who 
provides services and then cannot collect compensation. 

According to the sponsor, this measure is intended to address the recent case of Cooper v. 
Westbrook Torrey Hills, LP (2000) 81 Cal. App. 4th 1294, in which the court, in an unpublished 
portion of the opinion, referred to Section 7031 (a) prohibiting an unlicensed contractor from 
recovering fees, but not requiring any refund of compensation already paid to the contractor. 
Cooper relied on Culbertson v. Cizek (1964) 225 Cal. App. 2d 451, 473, in which the court 
permitted the unlicensed contractor to offset "as a defense against sums due the plaintiffs any 
amounts that would otherwise be due Cizek under his contract." This measure is intended to 
clearly state that those using the services of unlicensed contractors are entitled to bring an action 
for recovery of compensation paid. 

The sponsor further explains the purpose of the bill, stating: 

Section 703l(a) of [the Business and Professions] code requires any contractor suing for 
money due on a construction contract to allege that he or she was a duly licensed 
contractor at all times during performance of the work or contract. In AB No. 678, the 
question has been raised as to whether a person for whom work was performed by an 
unlicensed contractor would be entitled to recover compensation paid the unlicensed 
contractor if the person receiving the services knew the contractor was unlicensed. By a 
parity ofreasoning from the state ofthe law respecting Section 7031(a), knowledge ofthe 
status of an unlicensed contractor is irrelevant to the recovery of compensation from the 
unlicensed contractor. California courts have unmistakably ruled that in any action by an 
unlicensed contractor to recover for the value of a contractor's services rendered or 
contractual provision, the unlicensed contractor cannot recover money even if the person 
for whom the work was performed knew the contractor was unlicensed. Hydrotech 
Systems, Ltd. v. Oasis Waterpark (1991) 52 Cal. 3d 988, 997-998; Vallejo Development 
Co. v. Beck Development Co., Inc. (1994) 24 Cal. App. 4th 929, 941; see also Pickens v. 
American Mortgage Exchange (1969) 269 Cal. App. 2d 299, 302 and Cash v. Blackett 
(1948) 87 Cal. App. 2d 233 .... 

AB No. 678 constitutes an additional and consistent legislative determination that such 
deterrence can best be realized by compelling violators to return all compensation 
received from providing their unlicensed services. That rationale is reflected in the 
judicial decisions involving rejected attempts by unlicensed contractors to obtain 
payment based on knowledge of their unlicensed status by persons sued for non-payment 
of services rendered. That policy is furthered in AB No. 678 by specifically recognizing · 
the capacity of an owner to recover money already paid an unlicensed contractor, even if 
the person knew the contractor was unlicensed. (Emphasis in original.) 

Unjust Enrichment. According to the author, this bill is intended to protect the public and 
encourage unlicensed contractors to become licensed by specifically authorizing an individual 
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who has used the services of an unlicensed contractor to bring an action to recover all 
compensation already paid to the unlicensed contractor for performance of any act or contract. 

Under the bill, individuals may bring such an action even if the contractor has fully performed 
and even if they knew the contractor was unlicensed. In that case, those using the unlicensed 
contractor have not been harmed in any way, but are nevertheless authorized to sue to recover 
compensation paid. As a result, those using unlicensed contractors are arguably unjustly 
enriched because they are able to reap the benefits of the work done by the unlicensed contractor 
and are then authorized by statute to sue to recover from the contractor all compensation paid. 
Furthermore, those who knew that the contractor they were employing was unlicensed arguably 
have "unclean hands," but under this bill they would still be allowed to recover. 

On the other hand, the author argues that the Legislature has intended that the public be protected · 
from unqualified contractors by requiring that all contractors be licensed. In order to ensure that 
this requirement is met, current law specifically prohibits unlicensed contractors from bringing 
an action to collect compensation for the performance of any act or contract, regardless of the 
merits of the cause of action brought by the unlicensed individual. In Hydrotech Systems, Ltd. v. 
Waterpark, supra., the court stated "Again, the Legislature recently underscored its insistence on 
a strict application of section 7031 despite the balance of equities. The 1989 amendments make 
clear that an unlicensed contractor may not recover either 'in law or equity,' and that suit is 
barred 'regardless of the merits of the cause of action ... "' As a result, the sponsor notes, the . 
measure "is not only consistent with the historical policy of our state but strengthens that policy 
substantially." 

Author's Amendment. Committee staff discussed with the sponsor whether the bill unfairly 
results in unjustly enriching an individual who uses an unlicensed contractor knowing that the 
contractor is unlicensed and then sues to recover compensation paid, despite the full performance 
of the contractor. The sponsor has agreed the bill should be amended to preclude those 
individuals who use the services of an unlicensed contractor from being able to recover 
compensation already paid if they knew that the contractor was unlicensed .. 

The language ofthis author's amendment is limited to the individual's actual knowledge of 
whether or not the contractor is licensed, rather than constructive knowledge of that fact. As a 
result, the concern may be raised that individuals will purposely remain ignorant as to whether or 
not a contractor they are employing is licensed. The Committee may therefore wish to discuss 
with the author and the sponsor whether the bill should be amended to also preclude individuals 
from being able to recover compensation if they "should have known" that-the contractor was 
unlicensed. 

REGISTERED SUPPORT I OPPOSITION: 

Support 

Judge Quentin Kopp (sponsor) 

Opposition 

None on file 
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AB 678 Assembly Bill - Bill Analysis 

0 

!SENATE RULES COMMITTEE 
!Office of Senate Floor Analyses 
11020 N Street, Suite 524 
I (916) 445-6614 Fax: (916) 
1327-4478 

THIRD READING 

Bill No: AB 67 8 
Author: Papan (D) 
Amended: 7/3/01 in Senate 
Vote: 21 

AB 6781 
I 
I 
I 
I 

SENATE BUSINESS & PROFESSIONS COMMITTEE 6-0, 6/25/01 
AYES: Figueroa, Johannessen, Machado, Morrow, O'Connell, 

Polanco 

SENATE APPROPRIATIONS COMMITTEE Senate Rule 28.8 

ASSEMBLY FLOOR 69-2, 5/14/01 - See last page for vote 

SUBJECT Unlicensed contractors 

SOURCE Judge Quentin L. Kopp 

DIGEST This bill allows individuals who use the 
services of an unlicensed contractor to bring an action to 
recover all compensation paid to the unlicensed contractor 
for performance of any act or contract. 

ANALYSIS Existing law: 

l.Requires anyone who contracts to do construction work to 
be licensed by the Contractors' State License Board if 
the total price of the job is $500 or more. 

2.Provides that contracting without a license shall be a 
misdemeanor. 

2 

CONTINUED 

AB 678 
Page 

Page 1 of 4 

http://www.leginfo.ca.gov/publbill/asrnlab _ .. .lab_ 678 _ cfa _ 20010717 _170823 _sen_floor.htm 7/20/2001 
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AB 678 Assembly Bill - Bill Analysis 

3.Prohibits unlicensed contractors from bringing an action 
to collect compensation for the performance of any act or 
contract. 

This bill authorizes persons who use the services of an 
unlicensed contractor to bring an action to recover all 
compensation paid to the unlicensed contractor for 
performance of any act or contract. 

Comments 

Purpose According to the sponsor, Judge Quentin Kopp, 
this bill is intended to further encourage unlicensed 
contractors to become licensed by specifically authorizing 
an individual who has used the services of an unlicensed 
contractor to bring an action to recover all compensation 
already paid to the unlicensed contractor for performance 
of any act or contract. The sponsor believes - that 
permitting recovery of compensation paid to the unlicensed 
contractor will strengthen the law "in a way which criminal 
sanctions and enforcement do not seem to do." 

Background In a recent case, Cooper .v. Westbrook Torrey 
----------~H=i~l~l=s~~L=P~ (2000) 81 Cal. App. 4th 1294, the court 

referenced Business and Professions Code Section 7031(a) as 
prohibiting an unlicensed contractor from recovering fees, 
but not requiring any refund of compensation already paid 
to the contractor. 

D 

Cooper relied on Culbertson v. Cizek (1964) 225 Cal. App. 
2d 451, 473, in which the court permitted the unlicensed 
contractor to offset "as a defense against sums due the 
plaintiffs any amounts that would otherwise be due Cizek 
under his contract." This bill is intended to clearly 
state that those using the services of unlicensed 
contractors are entitled to bring an action for recovery of 
compensation paid. 

FISCAL EFFECT 
Local: No 

Appropriation: No Fiscal Com.: No 

SUPPORT (7/17/01) 

Judge Quentin L. Kopp (source) 

3 

California Landscape Contractors Association 
Construction Industry Legislative Council 

Support with amendments 

AB 678 
Page 

American Fence Contractors' Association, California Chapter 
California Fence Contractors' Association 
Engineering Contractors' Association 
Flasher/Barricade Association 

Page 2 of4 

http://www.leginfo.ca.gov/publbill/asm/ab _ .. .lab_ 678 _ cfa _2001 0717 _170823 _sen_floor.htm 7/20/2001 
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AB 678 Assembly Bill - Bill Analysis 

D 

ARGUMENTS IN SUPPORT The sponsor asserts the 
Legislature has intended that the public be protected from 
unqualified contractors by requiring that all contractors 
be licensed. In order to ensure this requirement is met, 
current law specifically prohibits unlicensed contractors 
from bringing an action to collect compensation for the 
performance of any act or contract, regardless of the 
merits of the cause of action brought by the unlicensed 
individual. This bill is, according to the sponsor, "not 
only consistent with the historical policy of our state but 
strengthens that policy substantially." 

According to the Senate Business and Professions Committee 
analysis, concern has been voiced that this bill could 
cause problems for the legitimate contractors in 
California. The concern deals with the issue of 
incidental/supplemental work. 

ASSEMBLY FLOOR 
AYES: Aanestad, Alquist, Aroner, Bates, Bogh, Briggs, 

Calderon, Bill Campbell, John Campbell, Canciamilla, 
Cardenas, Cardoza, Cedillo, Chan, Chavez, Cogdill, Cohn, 
Corbett, Correa, Cox, Daucher, Diaz, Dickerson, Dutra, 
Firebaugh, Florez, Frommer, Goldberg, Harman, Havice, 
Horton, Keeley, Kehoe, Kelley, Koretz, Leach, Leonard, 
Leslie, Liu, Longville, Lowenthal, Maddox, Maldonado, 
Matthews, Migden, Nakano, Nation, Negrete McLeod, 
Oropeza, Papan, Pavley, Pescetti, Reyes, Richman, Runner, 
Salinas, Shelley, Steinberg, Strickland, Strom-Martin, 
Thomson, Vargas, Washington, Wayne, Wesson, Wiggins, 
Wright, Zettel, Hertzberg 

NOES: Hollingsworth, Mountjoy 

CP:kb 7 / 17/01 Senate Floor Analyses 

4 

SUPPORT/OPPOSITION: SEE ABOVE 

**** END **** 

AB 678 
Page 

Page 3 of 4 

. http://www.leginfo .ca.gov/publbill/asm/ab_ .. ./ab_678_cfa_2001 0717 _170823 _sen_floor.htrn 7/20/2001 
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ASSEMBLY THIRD READING 
AB 678 (Papan) 
As Amended May 1, 200 1 
Majority vote 

JUDICIARY 8 -0 

Ayes: Steinberg, Bates, Corbett, Dutra, 
Harman, Longville, Shelley, Wayne 

BUSINESS & PROFESSIONS 

AB 678 
Page 1 

10-0 

Ayes: Correa, Bogh, Cedillo, Chavez, 
Corbett, Kelley, Leach, Cardoza, 
Nation, Wesson 

SUMMARY: Seeks to authorize persons who use the services of an unlicensed contractor to 
bring an action to recover all compensation paid to the unlicensed contractor for performance of 
any act or contract unless the person knew that the contractor was unlicensed prior to making any 
payments to the contractor. 

EXISTING LAW: 

1) Prohibits unlicensed contractors from bringing an action to collect compensation for the 
performance of any act or contract, regardless of the merits of the cause of action brought by 
the unlicensed individual. 

2) Requires anyone who contracts to do construction work to be licensed by the Contractors' 
State License Board if the total price of the job is $500 or more and provides that contracting 
without a license shall be a misdemeanor. 

FISCAL EFFECT: None 

COMMENTS: This bill, sponsored by Judge Quentin Kopp, would specifically allow an 
individual who had used the services of an unlicensed contractor to bring an action to recover all 
compensation already paid to the unlicensed contractor for performance of any act or contract, 

· unless the person knew that the contractor was unlicensed prior to making any payments to the 
contractor. In commenting on the need for this bill, the author states: 

Our state's policy since 1939 reflects in Section 7031 of the Business and Professions 
Co~e the intent of the Legjslature that the public be protected from unqualified 
contractors. Since 1939, a contractor must be licensed by the state in order to recover the 
value of services rendered with or without a written contract. Licensing requirements 
provide minimal assurance that all persons furnishing constructis>n services in oui state 
possess the requisite skill and character, understand pertinent local laws and codes, and 
know the rudiments of administering a contracting business. The Legislature had 
determined that the importance of deterring unlicensed persons from engaging in the 
building or contracting business outweighs any harshness to an unlicensed party who 
provides services and then cannot collect compensation. 

According to the sponsor, this bill is ·intended to address the recent case of Cooper v. Westbrook 
Torrey Hills, LP (2000) 81 Cal. App. 4th 1294, in which the court, in an unpublished portiori of 
the opinion, referred to the Business and Professions Code, Section 7031 (a) prohibiting an 
unlicensed contractor from recovering fees, but not requiring any refund of compensation 
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already paid to the contractor. Cooper relied on Culbertson v. Cizek (1964) 225 Cal. App. 2d 
451,473, in which the court permitted the unlicensed contractor to offset "as a defense against 
sums due the plaintiffs any amounts that would otherwise be due Cizek under his contract." This 
bill is intended to clearly state that those using the services of unlicensed contractors are entitled 
to bring an action for recovery of compensation paid. 

The sponsor further explains the purpose of this bill, stating: 

Section 7031(a) of [the Business and Professions] code requires any contractor suing for 
money due on a construction contract to allege that he or she was a duly licensed 
contractor at all times during performance of the work or contract. In AB No. 678, the 
question has been raised as to whether a person for whom work was performed by an 
unlicensed contractor would be entitled to recover compensation paid the unlicensed 
contractor if the person receiving the services knew the contractor was unlicensed. By a 
parity ofreasoning from the state of the law respecting Section 7031(a), knowledge of the 
status of an unlicensed contractor is irrelevant to the recovery of compensation from the 
unlicensed contractor. California courts have unmistakably ruled that in any action by an 
unlicensed contractor to recover for the value of a contractor's services rendered or 
contractual provision, the unlicensed contractor cannot recover money even if the person 
for whom the work was performed knew the contractor was unlicensed. Hydrotech 
Systems, Ltd. v. Oasis Waterpark (1991) 52 Cal. 3d 988, 997-998; Vallejo Development 
Co. v. Beck Development Co., Inc. (1994) 24 Cal. App. 4th 929, 941; see also Pickens v. 
American Mortgage Exchange (1969) 269 Cal. App. 2d 299,302 and Cash v. Blackett 
(1948) 87 Cal. App. 2d 233 .... 

AB No. 678 constitutes an additional and consistent legislative determination that such 
deterrence can best be realized by compelling violators to return all compensation 
received from providing their unlicensed services. That rationale is reflected in the 
judicial decisions involving rejected attempts by unlicensed contractors to obtain 
payment based on knowledge of their unlicensed status by persons sued for non-payment 
of services rendered. That policy is furthered in AB No. 678 by specifically recognizing 
the capacity of an owner to recover money already paid an unlicensed contractor, even if 
the person knew the contractor was unlicensed. (Emphasis in original.) 

Analysis Prepared by: Saskia Kim I JUD. I (916) 319-2334 

FN: 0000626 
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State of California 
Secretary of State 

I, ALEX PADILLA, Secretary of State of the State of California, 
hereby certify: Senate Republican Caucus AB678, 2001 

That the attached transcript of ?1 page(s) is a full, true and 
correct copy of the original record in the custody of this office. 
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certificate and affix the Great Seal of the State 
of California this day of 

pecember 6. 2019 

ALEX PADILLA 
Secretary of State 
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SENATE RULES COMMITTEE ' 
Office of Senate Floor Analyses 
1020 N Street, Suite524 
(916) 445-6614 Fax: (916) 327-4478 

Bill No: 
Author: 
Amended: 
Vote: 

THIRD READING 

AB678 
Papan (D) 
7/3/01 in Senate 
21 

AB678 

SENATE BUSINESS & PROFESSIONS COMMITTEE: 6-0, 6/25/01 
AYES: Figueroa, Johannessen, Machado, Morrow, O'Connell, Polanco 

SENATE APPROPRIATIONS COMMITTEE: Senate Rule 28.8 

ASSEMBLY FLOOR: 69-2,5/14/01- See last page for vote 

SUBJECT: Unlicensed contractors 

SOURCE: Judge Quentin L. Kopp 

DIGEST: This bill allows individuals who use the services of an 
unlicensed.contractor to bring an action to recover all compensation paid to 
the unlicensed contractor for performance of any act or contract. 

ANALYSIS: Existing law: 

1. Requires anyone who contracts to do construction work to be licensed by 
the Contractors' State License Board if the total price of the job is $500 or 
more. 

2. Provides that contracting without a license shall be a misdemeanor. 

3. Prohibits unlicensed contractors from bringing an action to collect 
COJ?lpensation for the performance of any act or contract. 

CONTINUED 
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This bill authorizes persons who use the services of an unlicensed contractor 
to bring an action to recover all compensation paid to the unlicensed 
contractor for performance of any act or contract. 

Comments 

Purpose. According to the-sponsor, Judge.Quentin Kopp, this bill is 
intended to further encourage unlicensed contractors to beco~e licensed by 
specifically authorizing an individual who has used the services of an 
unlicensed contractor to bring an action to recover all compensation already 
paid to the unlicensed contractor for performance of any act or contract. The 
sponsor believes that permitting recovery of compensation paid to the . 
unlicensed contractor will strengthen the law "in a way which criminal 
sanctions and enforcement do not seem to do." 

Background. In a recent case, Cooper v. Westbrook Torrey Hills, LP 
(2000) 81 Cal. App. 4th 1294, the court referenced Business and Professions 
Code Section 7031(a) as prohibiting an unlicensed contractor from 
recovering fees_, but not requiring any refund of compensation already paid 
to the contractor. 

Cooper relied on Culbertson v. Cizek(1964) 225 Cal. App.. 2d 451, 473; in 
which the court permitted the unlicensed contractor to offset "as a defense 
against sums due the plaintiffs any amounts that would otherwise be due 
Cizek under his contract." This bill is intended to clearly state that those 
using the services of unlicensed contractors are entitled to bring an action for 
recovery of compensation paid. 

FISCAL EFFECT: Appropri~tion: No Fiscal Com.: No Local: No 

SUPPORT: (7/17/01) 

Judge Quentin L. Kopp (source) 
California Landscape Contractors Association 
Construction Industry Legislative Council 

Support with amendments 
American Fence Contractors' Association, California Chapter 
California.Fence Contractors' Association 
Engineering Contractors' Association 
Flasher/Barricade Association 

CONTINUED 
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ARGUMENTS IN SUPPORT: The sponsor asserts the Legislature has 
intended that the public be protected from.unqualified contractors by 
requiring that all contractors be licensed. In order to ensure this requirement 
is met, current law specifically prohibits unlicensed contractors from 
bringing an action to collect compensation for the performance of any act or 
contract, regardless of the merits of the cause of action brought by the 
unlicensed individual. This bill is, according to the sponsor, ''not only 
consistent with the historical policy of our state but strengthens that policy 
substantially." 

According to the Senate Business and Professions Committee analysis, 
concern has been voiced that this bill could cause problems for the 
legitimate contractors in California. The concern deals with the issue of 
incidental/supplemental work 

ASSEMBLY FLOOR 
A YES: Aanestad, Alquist, Aroner, Bates, Bogh, Briggs, Calderon, Bill 

Campbell, John Campbell, Canciamilla, Cardenas, Cardoza, Cedillo, 
Chan, Chavez, Cogdill, Cohn, Corbett, Correa, Cox, Daucher, Diaz, 
Dickerson, Dutra, Firebaugh, Florez, Frommer, Goldberg, Harman, 
Havice, Horton, Keeley, Kehoe, Kelley, Koretz, Leach, Leonard, Leslie, 
Liu, Longville, Lowe~thal, Maddox, Maldonado, Matthews, Migden, 
Nakano, Nation, Negrete McLeod, Oropeza, Papan, Pavley, Pescetti, 
Reyes, Richman, Runner, Salinas, Shelley, Steinberg, Strickland, Strom
Martin, Thomson, Vargas, Washington, Wayne, Wesson, Wiggins, 
Wright, Zettel, Hertzberg 

NOES: Hollingsworth, Moun1joy 

CP:kb 7/17/01 Senate Floor Analyses 
SUPPORT/OPPOSITION: SEE ABOVE 

**** END **** 
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PARKE D. TERRY 

LEGISLATIVE ADVOCATE 

LIVINGSTON 0 MATTESICH 

Honorable Liz Figueroa, Chair 
Senate Business & Professions Committee 
Room 2057 State Capitol 
Sacramento, CA 95814 

RE: AB 678 (Papan)- Support from California Landscape 
Contractors Association 

Senate Business & Professions Committee 

June 20, 2001 

LiviNGSTON & MATTESICH 

LAw CoRPORATION 

1201 K STREET, SuiTE noo 

SACRAMENTO, CA 95814-3938 

FACSIMILE: (916) 448·1709 

E-MAlJ..: PTERRY@I..MJ..AW.NET 

TEI..EPHONE: (916) 442"1111 EXT. 3013 

Dear S~a: June 25, 2001 

Our client, t~:cfuornia Landscape Contractors Association, respectfully urges your "Aye" 
vote on AB 678, a measure that would authorize homeowners and other persons to bring an 
action to recover all compensation paid to an unlicensed individual in connection with a work 
of improvement unless the owner knew the individual was unlicensed. 

Unlicensed contracting activity remains a major concern of CLCA' s 2500 members. Licensed 
contractors are required to ''play by the rules" which includes demonstrating knowledge of 
contracting laws and regulations, passing an examination in the skill or trade covered by the 
license, maintaining a surety bond, paying workers' compensation premiums on behalf of 
employees, complying with labor laws relating to wages, hours, and record-keeping, and 
withholding of other employee taxes as required by state and federal law. 

Actions may be brought against licensed contractors for their alleged firilure to perform work or 
for performance of work in a substandard manner. The same right ought to be extended to 
consumers who have unknowingly engaged an unlicensed individual. For these reasons we ask 
that you take favorable action on AB 678. 

cc: Assembl ber Lou Papan 
Bill Gage, Chief Consultant 
Richard Paul, Consultant 

i:\00104-001\ab678sbp06200ll.doc 
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BACKGROUND 
AB 678 Contractors 

Source: Judge Quentin Kbpp (650) 363-4817 
Staff: Glenda Hubner 319-2019 

JL~.'·.: 

No known similar bills before either this session or a recent previous session of 
legislature. 

No known interim hearings on the subject matter of the bill. 

Witnesses: Judge Quentin Kopp 

4 2001 

Explanation of the problem or deficiency in the present law which the bill seeks to 
remedy and how the bill resolved the problem: 
Our state's policy since 1939 ret1ects in Section 7131 of the Business and.Professions 
Code the intent of the Legislature that the public be protected from unqualified 
contractors. Since 1939, a contractor must be licensed by the state in order to recover the 
value of services rendered with or without a written contract. Licensing requirements 
provide minimal assurance that all persons furnishing construction services in our state 
possess the requisite skill and character, understand pertinent local laws and codes, and 
know the rudiments of administering a contracting business. The Legislature had 
determined that the importance of deterring unlicensed persons from engaging in the 
building or contracting business outweighs any harshness to an unlicensed party who 
provides services and then cannot collect compensation. 

Existing law prohibits any unlicensed contractor from bringing or maintaining an action 
to recover compensation in any court in this state. Currently no person engaged in the 
business or acting in the capacity of a contractor, may bring or maintain any action, or 
recover in law or equity in any action, in any court of this state for the collection of 
compensation for the performance of any act or contract where a license is required by 
this chapter without alleging that he or she was a duly licensed contractor at all times 
during the performance of that act or contract, regardless of the merits of the cause of 
action brought by the person 

This bill would clarify that a person who utilizes the services of an unlicensed contractor 
may bring an action in any court of competent jurisdiction in this state to recover all 
compensation paid to the unlicensed contractor for performance of any act or contract. 

This authorization does not apply when the person who used the services of an unlicensed 
contractor knew that the contractor was unlicensed prior to the time that any payments 
are made. 
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Permitting recovery of compensation paid to the unlicensed contractor would strengthen 
the law in a way which criminal sanctions and enforcement do not seem to do. 

The bill allows individuals who use the services of an unlicensed contractor to bring an 
action to recover all compensation already paid to the unlicensed contractor. According 
to the author, the bill is intended to further encourage unlicensed contractors to become 
licensed, consistent with existing law. 

The bill is sponsored by San Mateo County Superior Court Judge Quentin Kopp. In 
commenting on the need for the measure, the sponsor states: 
Our state's policy since 1939 reflects in Section 7031 ofthe Business and Professions 
Code the intent of the Legislature that the public be protected from unqualified 
contractors. Since 1939, a contractor must be licensed by the state in order to recover the 
value of services rendered with or without a written contract. Licensing requirements 
provide minimal assurance that all persons furnishing construction services in our state 
possess the requisite skill and character, understand pertinent local laws and codes, and 
know the rudiments of administering a contracting business. The Legislature had 
determined that the importance of deterring unlicensed persons from engaging in the 
building or contracting business outweighs any harshness to an unlicensed party who 
provides services and then cannot collect compensation. 

According to the sponsor, the bill is intended to address the recent case of Cooper v. 
Westbrook Torrey Hills, LP (2000) 81 Cal. App. 4th 1294, in which the court, in an 
unpublished portion of the opinion, referred to Section 7031 (a) prohibiting an unlicensed 
contractor from recovering fees, but not requiring any refund of compensation already 
paid to the contractor. Cooper relied on Culbertson v. Cizek (1964) 225 Cal. App. 2d 
451, 4 73, in which the court permitted the unlicensed contractor to offset "as a defense 
against sums due the plaintiffs any amounts that would otherwise be due Cizek under his 
contract." This measure is intended to clearly state that those using the services of 
unlicensed contractors are entitled to bring an action for recovery of compensation paid. 
Unjust Enrichment . According to the author, the bill is intended to protect the public 
ami encourage unlicensed contractors to ~ecome licensed by specifically authorizing an 
individual who has used the services of an unlicensed contractor to bring an action to 
recoyer all compensation already paid to the unlicensed contractor for performance of 
any act or contract. 

Under the bill, individuals may bring such an action even if the contractor has fully 
performed. ·In that case, those using the unlicensed contractor have not been harmed in 
any way, but are nevertheless authorized to sue to recover compensation paid. As a 
result, those using unlicensed contractors are arguably unjustly enriched because they are 
able to reap the benefits of the work done by the unlicensed contractor and are then 
authorized by statute to sue to recover from the contractor all compensation paid. 

The Legislature has intended that the public be protected from unqualified contractors by 
requiring that all contractors be licensed. In order to ensure that this requirement is met, 



0778

current law specifically prohibits unlicensed contractors from bringing an action to 
collect compensation for the performance of any act or contract, regardless of the merits 
of the cause of action brought by the unlicensed individual. In Hydro tech Systems, Ltd. 
v. Waterpark . supra., the court stated "Again. the Legislature recently underscored its 
insistence on a strict application of section 7031 despite the balance of equities. The 
1989 amendments make clear that an unlicensed contractor may not recover either 'in 
lav.· or equity.' and that suit is barred ·regardless of the merits of the cause of action?"' 
As a result. the sponsor notes, the measure "is not only consistent with the historical 
policy of our state but strengthens that policy substantially." 

Please see attached letter for further explanation. 
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SUPERIOR CoURT oF CALIFORNIA. CoUNIT oF SAN MATEo 

QUENTIN 1. KOPP 
JUDGE 

2001 

HALL OF JUSIICE .AND RECORDS 
400 COUNIT CEN'IER 

REDWOOD c:rrr. CALJFORNIA 94063-1655 

March 21, 2001 

Members of the Assembly Judiciary Committee 
State Capitol 
Sacramento/ CA 95814 

Re: Assembly Bill No. 678 

Dear Ladies and Gentlemen: 

\ 

(650) 363-4817 
FA.X (650) 363-4698 

E-mail: qkopp@co.sanmateo.ca.us 

LJp _NL_GH JM 
BG_MsJy-HP--

As the sponsor of Assembly Bill No. 678, I thank you for 
consideration of it. 

Our state 1 s policy since 1939 reflects in Section 7031 of the 
Business and Professions Code the intent of the Legislature that 
the public be protected from unqualified contractors. Since 1939 1 

a contractOr must be licensed by the state in order to recover the 
value of services rendered with or without a written contract. 
Licensing requirements provide minimal assurance that all persons 
furnishing construction services in our state possess the requisite 
skill and character, understand pertinent local laws and codes, and 
know the rudiments of administering a contracting business. The 
Legislature long ago determined that the importance of deterring 
unlicensed persons from engaging in the building or contracting 
business outweighs any harshness to an unlicensed party who 
provides service and then cannot collect compensation. 

As you know from the bill's content/ AB No. 678 authorizes a 
consumer who utilizes an unlicensed contractor to sue to recover 
any money already paid the unlicensed contractor. It adds such 
provision to Section 7031(a) of the Business and Professions Code/ 
and obviously is not only consistent with historical policy of our 
state but strengthens that policy substantially. 
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Members of the Assembly Judiciary Committee 
March 22, 2001 
Page 2 

I strongly urge approval of AB No. 678 which was inspired by 
the California Court of Appeal.ts recent reference to lack of such 
an authorization or enabling provision in California law. 

erely yours, 

:kU1Ji;if/iftf 
~~~~TIN L. KOPP l f ff 

QLK:dtm 
cc: Honorable Louis J. Papan 
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SUPERIOR CoURT oF CALIFORNIA. CoUNIT oF SAN MATEo 
HALL OF JUSITCE AND RECORDS 

400 COUNIT CENIER 

REDWOOD CITY. CALIFORNIA 94063-1655 

QUENTIN L. KOPP 
JUDGE 

Honorable Louis J. Papan 
Room 3173 
State Capitol 
Sacramento,95814 

March 13, 2001 

Re: Assembly Bill No. 678 

Dear Lou: 

(650) 363-4817 
FA.."'\. (650) 363-4698 

E-mail: qkopp@co.sanmateo.ca.us 

LJP\_NL_GH_JM_BP _ 
BG MS BY ---

Thank you for introducing Assembly Bill No. 678 which 
expressly authorizes a person receiving services of an unlicensed 
contractor to sue to recover all compensation paid to the 
unlicensed contractor. The bill thusly amends Section 7031 of the 
Business and Professions Code. 

Section 7031 (a) of that code requires any contractor suing for 
money due on a construction contract to allege that he or she was 
a duly licensed contractor at all times during performance of the 
work or contract. In AB No. 678, the question has been raised as 
to whether ·a person for whom work was performed by an unlicensed 
contractor would be entitled to recover compensation paid the 
unlicensed contractor if the person receiving the services knew the 
contractor was unlicensed. By a parity of reasoning from the state 
of the law respecting Section 7031(a), knowledge of the status of 
an unlicensed contractor is irrelevant to the recoverv of 
compensation from the unlicensed contractor. California courts 
have unmistakably ruled that in any action by an unlicensed 
contractor to recover for the value of a contractor's services 
rendered or contractual provision, the unlicensed contractor cannot 
recover money even if the person for whom the work was performed 
knew the contractor was unlicensed. Hydrotech Systems, Ltd. v. 
Oasis Waterpark (1991) 52 Cal 3d 988, 997-998; Vallejo Development 
Co. v. Beck Development Co., Inc. (1994) 24 Cal. App. 4th 929, 941; 
see also Pickens v. American Mortgage Exchange (1969) 269 Cal. App. 
2d 299, 302 and Cash v. Blackett (1948) 87 Cal. App. 2d 233. 

Section 7031 of the Business and Professions Code reflects the 
intent of the Legislature that the public be protected from 
unqualified contractors. The licensing requirements provide 
minimal assurance that all persons furnishing building and 
construction services in California possess the requisite skill and 
character, understand pertinent local laws and codes, and know the 
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Honorable Louis J. Papan 
March 13, 2001 
Page 2 

rudiments of administering a contracting business. The obvious 
intent of Section 7031 is to discourage persons who have not 
complied with the licensing requirements from offering or providing 
their unlicensed services for compensation. Section 7031 controls, 
despite any perceived injustice to the unlicensed contractor. It 
represents a legislative finding that the importance of deterring 
unlicensed persons from engaging in the contracting business 
outweighs any harshness to an unlicensed party. AB No. 678 ; 
constitutes an additional and consistent legislative determination 
that such deterrence can best be realized by compelling violators 
to return all compensation received from providing their unlicensed 
services. That rationale is reflected in the judicial decisions 
involving rejected attempts by unlicensed contractors to obtain 
payment based on knowledge of their unlicensed status by persons 
sued for non-payment of services rendered. That policy is 
furthered in AB No. 678 by specifically recognizing the capacity of 
an owner to recover money already paid an unlicensed contractor, 
even if the person knew the contractor was unlicensed. 

The legislative intent set forth above should be manifested in 
a committee analysis of the bill, as well as by a published letter 
to the Assembly Journal of Proceedings. 

~erely yours, 
/7) 

a1a/J( 
IN L. KOPP 

QLK:dtm 
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SuPERIOR CouRT OF CALIFORNIA. CoUNTY OF SAN MA-mo 
NOR'!REB.N BR.ANCH COUR.T 

QUENTrn L. KDPP 
JUDGE 

. Louis J. Papan, Esq. 

1050 Hl.SS!ON ROAD 
SOUIH SAN FR.ANCIS:O. CALIFORNIA. 94080 

July 18, 2000 

660 El Camino Real 
Millbrae, California 9403 0. 

Dear Lou: 

. " -~ ~50) 877 _..,., w J.u. (650)615-0875 

~ 

I enclose a copy of the recent California Court of Appeal 
decision in Cooper v. Westbrook Torrey Hills, LP. 

You will note on page 7295 of the enclosure that the court, in 
an unpublished portion of the opinion, refers to the state law 
preventing an·unlicensed building contractor from recovering fees 
but not requiring any refund of fees already paid an unlicensed 
contractor. 

I think California law should be amended to require the refund 
of fees paid an unlicensed contractor. While I've observed a few 
criminal actions against unlicensed contractors during my 18 months 
as a superior court judge, I don't believe those cases receive much 
in the way of intensive attention. Permitting recovery of fees 
paid an unlicensed contractor would strengthen the law in a way 
which criminal sanctions and enforcement don't seem to do. 

Please advise me of a time at which we may confer. 

?L:L ~L. KOPP 

QLK:dtm 

Enclosure 
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\ 7295 Frida~ 7, 2000 Daily Appellate Report 

First, Westbrook Rslies on Sequoia Vacuum Sysums v. 
StratU/ry (1964) 229 Clll.App.2d 2! 1. ln Sequoia. the court 
held rule 26(c) only allows recovery of a premium on a 
sun:ty bond and therefore refused to award the expenses 
associated with a deposit in lieu of a bond bC_!:ausc: it was 
not a specifically enumerated cosL (Iii. at p. 289.) 
Westbrook also rdies on Golf West of KenJuci:y, inc. v. 
Lift itmSJon, inc. (1986) 178 Cal.App.Jd 313, in which 
the court held rule 26(c) prohibited recovery of costs 10 
collab:nllize a sumy bond because such coslS were not 
specifically enumerated. (id at pp. 316-3 I 7.) 

Finally, Westbrook relics on Geldennann. Inc. v. 
Bruner (1992) 10 CaJ.App.4th 6.W, where the court also 
refused to award costs incurTCd in the process of securing a 
lt:ttcr of credit in order to collateralize a surety bond 
bec:w.se this cost was not specific:dly listed in rule 26( ~). 
(ld at p. 644.) In reaching tbis conclusion, the 
Geldermann court put the Legislature on notice th:lt c:ule 
26(c) led to inequitable results. The coun stated rule 26\c) 
~ignores the commercial realitias of today which may 
require an expenditure for a letter of credit to serve .:J.S 

security, • and further noted that "[f]aimess in this case 
would compel [plaintiff] to reimburse [defendant] for the 
cost of the letter of credit.~ (ld at p. 644.) The court 
further advised the defendant to make his argument to the 
Judicial Council, the body charged with amending and 
adopting California Rules of Court. (Ibid.) 

The Judicial Council responded directly to the 
Celderman11 court's concern by adding. as of January I. 
1994, subpart 6 to rule 26(c) and expressly pcrmining 
recovery of any "other expense" needed to obtain :a bond, 
including the cost of obtaining a leuer of credit. (Rule 
26(c)(6); see also 9 Witkin, Cal. Procedure (4th ed. 1997) 
Appeal,§ 819, p. 845.) 

Westbrook argues that the amendment to the rule is a 
strict one directed solely at the situations present in 
Gekkrtnann and Golf West, that is, costs associated with 
obtaining a surety bond. However, as Cooper points out. 
under section 995.730 we arc required to treat a bond and a 
deposit in lieu of a bond as equivalents. Because under 
rule 26(c)(6) the cast of obtaining a bond is recoverable. 
the cost of making a cash deposit is also recoverable. 
Thus, contrary to the trial cowt's finding. Cooper was 
entitled to recover the reasonable and nacessazy expenses 
he incurred in making the cash deposit. 

/This PaTt Is Not Cerlijled.fnr PJ!.bllct~l!.t?.ll.f 

r---· ..... ····-···········--·- J'J' ---~ 

A.s we have noted, in addition/a deternrining Cooper's 
e:rpense:s were no/ recoverable under ntle 26(c). in th~ 
alternalive the trial court found /hat if it had thtt polPer to 
au1ard co.tts it would not do so. Althou~h we agree 1/rat 
our review of this all~rnali'l'e aspect of the trial cutrrt's 
ruling is limited to deternJining whether there has been an 
abuse of discretion (CJII:en:r for Responsible Developtnenl 
v. City of We.11 Hol/yu11J0d (1995) 39 Cai.App..Jth ./90, 
506). on th/.1 record tile agree with Coopttr that such un 
abuse occurred. 

In ma•ing Ia tax Cooper's costs, Westbrook. argued that 
his interest expenses were unneceuary .beca11.1e C oop<~r 
could have paid the amounts due under the AAD "under 
protest" and recovcf'fld them from Wc.rthroolr. fol/olring his 
successful appeal. /fuwcver, Cuoper did offl!r w pay 
Wutbrook the amount due :so lung a.r We.flhrocJC UJ!rr!t:cltu 
rl!pay the money in the event Cooper wa.r ·""·cc~fitl mr 
appeal. Westbruulr. refmretl COtJper's cif!C!r. A.r Cvoper 
points orrt, such an agrt!.:meiJI •••a.r prohuh~v ltc:cc .... vm:Y 
hecoiLte all l.~t: lu1v rt!l't:lll.,· em lllllh't•n.rqc/ 

refund of fees paid to an unlicerr:r~d ccntracior. (See 
CillheltJrm 11. G_-eJ;-ff96o/f 225 Cab4pp.1d OJ31. :1'1-j-:) 
Th1u on this record there was no basis upon which the trial 
court could find that the experrse of either a bond or ·a 
deposit was avoidable by 1ray of ''olunrary paymenl of the 
underlying obligation. 
· Westbrook funher argued tile method Cooper chose ;, 

staying the foreclosure was inore costly tha11 obtaining a 
surel)l bond. However this argument was nor on adequate 
basi.1 upon which to derry costs altogether. 

Finally. Westbrook argued that allowing Cooper to 
recover his loan costs was grossly unfair in light of till' 
11.6 million windfall Cooper received by vir111e of o11r 
judgment. In some respects. we are sympathetic to thi.1 
argutnent. HaYing provided Cooper wi1Jr such o large 
uncompensated benefit, it i.1 somewiJat harsh Ia require 
that We.ttbroolc provide Cooper with any further 
compensation. Ho111ever, the trial court's poll'er to deny or 
r~duce costs under mle 26(c) is litnited to costs which arc 
ellher unn~ccssary or unreasonabk (See Ne/st»J t•. 

Anderson (1999) i2 Cal.App . .Jth Ill. /31-132 
{interpreting simi/or provisions of Code Civ. Proc .. 
§ 1032].) The trial court has no general powl!r 10 red11ce 
costs. olhenPise proper, on the basis that it would impose 
an undue burden on o parry. Rarher, 1har is a power which 
is resened to a reviewing court in tnol:.ing an award af 
cosrs under rule 26(a). (Ramire: v. St. Paul Fire & Marine 
Ins. Co. (1995) 35 Col.App.Jth ./73, ./78.) "Only the 
reviewing r:ourt is empowered to tie pari from the II.Sual rule 
for awarding costs when 'the in1erc:sts ofjusticl! req11ire it,' 
as by directing the partie.t 10 bear 1h11ir own costs. by 
awarding costs to other than the nominal prevailing partY;_ 
or by apportioning costs among lhe parties. {Citatio11.1.j"D 
(Ibid.) 

/End of Part Not Certifi~d for Publlcationf 

CONCLUSION 
Because there was no basis in the record upon which the 

trial court could properly deny Cooper's request for the 
interest costs he incurred in making the deposit nc:ded to 
stay foreclosure pending his prior appe:ll. the trial court's 
order must be reversed. On remand the trial court is 
directed to 
award Cooper such interest expenses as it finds were 
reasonable and necessary. . 

Order reverscd: Cooper to recover his costs of appeal. 

We concur: 
WORK. Acting P.J. 
MciNTYRE, J. 

BENKE.J. 

1 1/,•o;u:•.: u11r '''millitur itt 1hr: tlritJ' Uflt>••ul hcts WI•L'J. th.: orrly 
Jni!Uif,f h.l' ltltidl U/11" Ull"lll"l/ uf CU..<I:r lfiC{l' hL' llfi<'I"L'J i:s h.J' U'Q}' D/ Dn 
IJJJ'Iinuiun 111 1"<1<"1111 tint n:miltill•r. (Rumirr:: 11. ::il. )1ul•l Fin: & 

A/,""'" t11:r. Cu .• JW"''· JS C'dl.-tpp . .Jih ut p. J:,i; m/11 ]j(J).) fo/o 
:f;;CJ, r1Jif11it1lliiJit hUJ: h11<:11 mmk 
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landowners agreed to improve their respective parcels in a 
number of respectS, including for instance altering existing 
soil levels. The AAD made Westbrook, Cooper and other 
adjoining landowners financially responsible for the cost of 
these improvements. 

Westbrook supervised and advanced the cost of 
approximately $1.6 million in improvements to Cooper's 
propcrry. The improvements were required under the 
Development Agreement and Cooper secured the amounts 
advanced by Westbrook with a. deed of trust on his land. 

However, at no relevant time did Westbrook hold a 
California contractor's license. After learning that 
Westbrook did not have a contraCtor's license. Cooper 
stopped making payments to Westbrook. In response to 
Cooper"s failure to pay for improvements it had made, 
Westbrook recorded a notice of default under the deed of 
trust. 

In order to prevent the foreclosure proceeding from 
moving forward, Cooper filed suit against Westbrook on 

. January 17, 1997, seeking declaratory and injunctive relief. 
Cooper alleged that as an unlicensed contractor, Westbrook 
could not recover any compensation for .the improvements 
it had made to Cooper's property. (Bus. &. Prof. Code, § 
7028. subd. (a).) 

On August 21, 1997, the trial court, on stipulated facts, 
entered judgment for Westbrook and determined that under 
the circumstances of the case, Westbrook was not requil1:d 

'hold a contractor's license to perform work on Cooper's 
.nd. 

Westbrook re-noticed the default and foreclosure sale 
under the Deed of Trust on September 9, 1997. On 
September 10, 1997, Cooper filed a notice of appeal. 

Because its other attempts to stay foreclosure were 
unsuccessfuJ,5 Cooper asked the trial court to set an 
amount for an undertaking. The trial court set an amount 
of $2.5 million, one and one-half times the amount of the 
disputed debt. 

In order to finance the undertaking, Cooper obtained a 
S3 million loan and deposited $2.5 million of the loan 
proceeds with the clerk of the court. Cooper used the 
remaining loan proceeds to pay interest on the loan. 

On November 16, 1'998, we reversed the trial court's 
judgment (0029421.) We found that Westbrook's 
improvements to Cooper's property were work which 
required a contractor's iicensc and that accordingly Cooper 
was not required to pay for the work. (Sus. & Prof. Code, 
s7028, subd. (a).) 

On remand, Cooper filed a memorandum in which he 
sought to recover over S200,000 in expenses he had 
incum:d in makins his deposit. The trial court determined 
rule 26(c) does not pennit a party to recover the expenses 
:J.Ssociated with making a cash deposit in lieu of a surety 
bond. In the alternative the trial court stared that even if it 
had discretion to award them to Cooper, "I would not in my 
discretion award Mr. Cooper the costs." 

We reverse the trial court's order. 

5 Caopc:r rcquesleil that W cstbrool: voluntarily stay its non·judieial 
fon:cl051.1rc pe~~din& the appc:sl in a lcuc:r dotted Scptc:mbcr 2J, !997. 
Westbrook rc,icc:ted this request. 

Cooper lilcd a petition for writ or supersedeas wilil this court 
requcstins :1 Sl8y of the forcclcsure. The writ wa& dc:niccl. Cooper 
then oiTen:d Wc:Stbrook an iiTCvo~blc letter of credit for thO cntirt 
<~mount claimed. plus interest. in cxc:han;e for W~1brook's 
IIJin:c:mcnt to foreco foreclosure pending :1ppcal. Wc;slbronk rc;jcctcd 
Cooper's propo50al and continued with lhc fan:closun: proa:cding. 
Cor.per wc:nt so far a.s to otTer to pay the full amount of the d:&imcd 
debt p~o"'tdint appCDI if Wcstbl'(lak wnuld u~;rcc not to DfBUC: th:ll 
plymc:nt would render the appeal moot. Wc:Sibrook d~lincd this 
propu'hll as \111:11. 

DISCUSSION 

I 
Rule 26(c)(6) requires that reasonable expenses 

necessary to acquire a bond are to be awarded to the 
prevailing party. Code of Civil Proccdure6 section 
995.730 explicitly requires thar a deposir given in place of 
a bond must be treated in the same manner as a bond. 
Thus, contrary to the trial court's ruling. the reasonable 
expense incurred in making a deposit must be awarded a 
prevailing party &uch as Cooper. 

. In pertinent part, rule 26(c} provides: "The party to 
whom costs arc awarded may recover only the following, 
when actually incurred: •.• (5) lhe premium on any surety 
bond procured by the pany recovering costs, unless the 
court to which the remittitur is transmitted detennines that 
the bond was unnecessary and (6) other expense reasonably 
necessary to procure the surety bond, such as tho expense 
of acquiring a leacr of credit required as collateral for the 
bond.~ 

Jn 1982, the Legislature enacted a specific provision 
governing deposits in lieu of bonds, section 995.730. 
Section 995.730 provides: a A deposit given instead of a 
bond has the same force and e.ffecl, is treated the same, and 
is subject to tha same conditions, liabiliry, and statulDry 
provisions, ineluding!.rovisions for increase and decrease 
of amount, as the bon . " (§ 995.730, italics added.) 

The Judicial Council is empowered to "adopt rules for 
court administration, practice and procedure, not 
inconsistent with statute, and perform other functions 
prescribed by statute." (Cal. Canst., art. VI, § 6, iralics 
added; sec al.so 2 Witkin, Cal. Procedure ( 41h ed. 1996) 
Courts, § 204, pp. 272-273.) •u is settled that in order to 
comply with the constitutional rcquitcmcnt of consistency 
with statutory law, a rule of court must not conflict with the 
st.aturory intent.Q (Tran.s-Action Commercial Investors. 
Ltd. 'II. Firma/en•, Inc. ( 1997) 60 Cai.App.4th 352, 3~; see 
also People v. Hal/ (1_994) 8 Ca1.4th 9SO, 960-963; 
California Court Reporters Assn. v. Judicial Council of 
California (1995) 39 Cai.App.4th IS, 25-26: cf. Cax v. 
Superior Court (1993) 19 Cai.App.4th 1046, J OS0-1 051 
[applying a similar provision of Gov. Code. § 68070 
authorizing courts to make local rules u•not inconsistent 
with Jaw'").) If a coun cannot conSlJ'Uc a ·rule of court to be 
consistent with a statute, the rule .is invalid. (Maldonado v. 
Superior Court ( 1984) 162 Cal.App.3d 1259, 1265.) The 
hierarchy is well established: "the rules promulgated by 
the Judicial Council arc subordinate to statutes." (/d. at p. 
1265.) 

In order to read rule 26(c) consistent with section 
995.730, the reasonable or necessary costs associated with 
procuring a deposit in lieu of a bond must be awarded to a 
prevailing pany) Nevertheless, Westbrook maintains that 
rule 26(c) only permits recovery of the costs specified by 
the rule. In making this argument. Westbrook: relies on 
three cases which, in light of later statutory and rule 
changes. are no longer controlling. 

(, Unlc;ss or.hc:rwise noted. all s1a1utory n:fc:renc:es llf't to the 
C:~lifomis Code: of Civil Proc:cdurc. 

' Olhcr jurisdic1ions h:~vc c:onsldcn:d this issue and h:lvc reached 
similar conclusions. CoJts or collateral on:: recoverable even lhouch 
the: security w~ not labeled a •bond." In T'Dn$ World AlrlittC.!.. /nr:. 
v. 1/uxhr::s (211 Cir. 1975) SIS F.ld 173, ccrt. d~:~~icd (1976) 424 U.S. 
934, the: Second Circuit aw.~rdcd the: pn:vailina ds:fc:ndanl . the 
n:asonablc costs or D lc:Ur.:r of cn::dil. liS well liS !he COSI of n:quircd 
quancrly :~udits o( the alcfcnd:ml comp:u~y's net wl\tlh, both of which 
wen: pmvidcll "in lieu of Jll'miclinr; a supcrsc:dc:s bean&~.- (ld. ut p. 
171.) 

P.09/10 
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MODIFICATION 
CRIMINAL LAW AND PROCEDURE. 

Officer's attempt to obtain consent to search 
does not require Miranda warning, 

whether or nor defendant is in cwtody. 

Cite as 2000 Daily Journal D.A.R. 7296 

THE PEOPLE, 
Plaintiff' and Respondent, 

v. 
NOLAN BREWER, 

Defendant and Appellant. 

No. 8132056 
(Super. Ct. No. SA030961) 
California Court of Appeal 
Second AppeJiate District 

DiviSion Five 
Filed July S, 2000 

ORDER MODIFYING OPINION 
[NO CHANGE IN JUDGMENT] 

THE COURT:• 
It is ordcml thll the opinion filed herein on June 8, 

\ ..00, and cenified for publication be modified in the 
~"following particulars: . · 

On page 121• third sentence of the second full 
paragraph, beginning .. In reaching this conclusioJI" is 
deleted and the following sentence is inscned in its place 

In reaching this conclusion. the court in WhitfieJd 
relied on the holding of the United Stales Supreme 
Court in Oregon v. ElSlad (1985) 470 U.S. 298, 
308 [the fruit of the poisonous tree concept docs 
not apply to require suppression when the alleged 
fn.lit is a subsequent statement voluntarily given by 
a suspect since a mere failure to admonish a suspect 
does not render the initial starement coerced 
although the initial statement is inadmissible 
because it is a violation of Miranda], and Michigan 
v. Tucker (1974) 417 U.S. 433, 446 [the fruit of the 
poisonous tree concept does not apply to "fruits" of 
a swemenr taken in contravention of Miranda 
where the alleged violation is a failure to 
admonish]. 

ln the sentence quoted above, after the words "Violation 
of Miranda]," add as footnote 8 the following· footnote, 
which will require renumbering of all subsequent 
footnotes: · 

1 In Dickerson v. Unllcd S&ales QOOOJ U.S. (2000 
Daily Journal D.A.R. 6789), 1Jic Supn:mc Coun midc cleat 
that Miranda warnings are constiru&ionally based, and also 
n:aftirmed the: validity oflJic ruling in Elslad thllt lhc frull of 
the poisonOI&S tR:e doclrinc developed in Founh Amcndmonl 
cases docs not apply in cases involving non-coercive 
wiolations o( Minlllda bccall$0 "unn:asonabh: searches under 

i. •· lh~: Founb Amclndmeal are different from unwamcd 
inlenOgllion under the Fifth Amendment. • (lrL 11 p. 
12000 Daily Journal D.A.Il. al p. 67q!].) -

On page 14:, first sentence of the first full piii'Bgnlph, 
before the word ''violation," the word "'tc:dmical" is deleted 
so that the sentence reads: 

we· will examine the reeord to determine if the: trial 
court was correct in its determination that 
defendant's statements wen:~ not coerced even 
though there was a violation of Miranda due to a 
failure to admonish defendant about bis rights. 

There is no change In judgment. 

• WEISMAN, J. • TURNER., P J ARMSTRONG, J. 

• Judge of the Los Angeles Counry Superior Coun, migncd by the 
Chief Justice pllduanl lo Miele VI, section 6 ol lhe California 
Conslihllion. 

1 See Daily AppcllBlc llcpo" of June 12. 2000, page 6086, column 
2, lines 13·29, fim full paragruph. 

2 See Daily Appdlalc llcpo" of June 12, iooo, pa&v 6087, coiWM 
l,Jine 4, second tull para;ruph. · 

P.10/10 
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SENATE BUSINESS AN.D PROFESSIONS COMMITTEE 
LIZ FIGUEROA, Chair 

Background Information Sheet 

SUBMIT 2 COPIES OF ALL BACKGROUND INFORMATION 

MEASURE: ~0 le,]<b AUTHOR: . p~ 
This measure has been referred to the Senate Business and Professions Committee. 
Please forward the following information to the Committee, Room 2053, \\'I+IIIN 8NE ~ / l/ 01 
'NEEK. The bill will not be set for a hearing until the Committee has received the 
background information. Please call the Committee Assistant, Kathy Sullivan at 445-3435 if 
you have any questions about this request. Attach additional pages if necessary. 

PLEASE TYPE OR PRINT 

1) Who is the source of the bill? What person, organization or entity requested 
introduction? 

2) What does your bill do? 

3) Describe existing law on this issue.· 

4) What's wrong with existing law? Why is this bill needed? 
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PARKE D. TERRY 

LEGISLATIVE ADvoc.<TE 

LIVINCl!ON 9 MAITE'i£Hin 1NL GII 
Be -:-J\,8 -.1M un. 

-.ll'J. _By --A&£"----
-.· 2uUJ May 3, 2001 

Honorable John Campbell, Vice Chair 
Assembly Business & Professions Committee 
Room 2174 State Capitol 
Sacramento, CA 95814 

RE: AB 678 (Papan) - Support from California Landscape 
Contractors Association 

Assembly Business & Professions Committee 
Hearing Date: May 8, 2001 

Dear Assembly Member Campbell: 

LIVINGSTON & MATTESICH 

LAw CoRPORATION 

1201 K STREET, SuTE noo 

SACRA.\tE:-.-ro, CA 95814 - 3958 

FACS!Mll.E: (gi6) .j.48"1709 

E-MAil.: PTERRr@L.\Il.AW.NET 

TE!.EPHONE: (g16) w·uu ExT. 3013 

Our client, the California Landscape Contractors Association, respectfully urges your "Aye" vote on 
AB 678, a measure that would authorize homeowners and other persons to bring an action to 
recover all compensation paid to an unlicensed individual in connection with a work of 
improvement. 

Unlicensed contracting activity remains a major concern of CLCA' s 2500 members. Licensed 
contractors are required to "play by the rules" which includes demonstrating knowledge of 
contracting laws and regulations, passing an examination in the skill or trade covered by the license, 
maintaining a surety bond, paying workers' compensation premiums on behalf of employees, 
complying with labor laws relating to wages, hours, and record-keeping, and withholding of other 
employee taxes as required by state and federal law. 

Actions may be brought against licensed contractors for their alleged failure to perform work or for 
performance of work in a substandard manner. The same right ought to be extended to consumers 

· who have engaged an unlicensed individual. For these reasons we ask that you take favorable 
action on.,AB 678. 

Sine/~} /11. ~~ .1: I 
,1//f t t4/ ;!Jf1(/;~ 
P~ D. TERRY " ! 
cc: 

/ / 
The Honorable' Lou Papan 
Mr. Jay Greenwood, Chief Consultant 
Assembly Republican Caucus 
California Landscape Contractors Association 

i:\001 04-001 \ab678abp0503011.doc 

/ -/. L.. /,:·; . ;'\ .' 
_,/, 7! Ji 
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. Sent ·sy: AHOC/CCG; 

MEMBERS 

American SubcontrsctcrB 
Association I California: 

Bay Area Chapter 
Capital City Chapter 

Inland Empite Chi!pbsr 
Los Angeles/Orange Co. Chaplel' 

Redwood Empire Chapter 
San Diego Chapter 

Builders Exchanges 
Service Center 

Califomia Conference of Mason 
Contractor ~ciatlons, Inc.: 

Fresno Chaplllr 
L.os Angeles County Chapter 

Monterey-Santa Cluz: Chapter 
North say Chapter 

Orange County Chapter' 
Sacramento Chapter 

Saddleback Valley Chapter 
San Bernardino Chapter 

San Diego Chapter 
San Francisco Chapter 

Sf "~arbara-Ventulll Chapter 
South Bay Chapter 

california Landscape 
Contractors Association 

CalifDmia Building Material 
Dealers Asscdatlon 

Floor Covsring AS&cciation/ 
Cenl:lal Coast Counties 

Insulation Contrador& 
Association 

lnslltuiB of Headng and Air 
Condldonlng lnduatries Inc. 

Fainting & De~X~tating 
Contractors of callfomla: 
East Bay Counties POCA 

L.os Angeles County POCA 
Tri-County Chapter FDCA 

Plumbing, Heating & Cooling 
Contnlaors of Cafrfomla 

Santa E\eltlara Conltadots 
Association 

Woodwcri< ln$iitute at Califamia 

\ ... 

CILC ADVOCATE 
Skip Daum 

916 658 0253; 

Ann '"'" 2 r;\ '.:1 OOJ 
DATE: April 21, 2001 

ITO: Assembly Judiciary Committee 

FR: Skip Daum, Advocate 

Re: AB 678 lPaoao) ----- SUPPORT 

Apr - 22- 01 1 4 : 53; 

LJP_NL GH 
BG_MS 

JM 
BY 

Page 1/1 

HP 

This bill would authorize a person who utilizes an unlicensed contractor to 
bring an action in any court of competent jurisdiction in this state for recovery of 
compensation paid to the unlicensed contractor for performance of any act or 
contract. 

It is a direct method of clamping down on underground contractor activity. 

1401 P STREET, #412 SACRAMENTO, CALIFORNIA 95814 
PHONE: (916) 658~250 FAX: (916) 6~252 
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Assembly Republican Bill Analysis 
Judiciary Committee 

AB 678 (PAPAN) 
CONTRACTORS 

Version: 5/1101 Last Amended Vice-Chair: Robert Pacheco 
Tax or Fee Increase: No Vote: Majority 

None Authorizes a person who utilizes an unlicensed contractor to bring an 
action in court for recovery of all compensation paid to the unlicensed 
contractor for performance of any act or contract. 

The "None" is based on a balance between the effort of this bill to further disourage home 
improvement contracts with unlicensed contractors and not otherwise provide an unjust enrichment of 
one who should have known that he or she was dealing with an unlicensed contractor. 

Policy Question 

Should any person, who had no actual knowledge at 
the time of entering an agreement with a contractor 
that the contractor was not licensed, be authorized 
to bring an action in any court of competent 
jurisdiction in this state to recover all compensation 
paid to the unlicensed contractor for performance of 
any act or contract? 

Summary 

Authorizes a person who utilizes the services of an 
unlicensed contractor to bring an action in any court 
of competent jurisdiction in this state to recover all 
compensation paid to the unlicensed contractor for 
performance of any act or contract. 

Support 

Quentin Kopp, Superior Court Judge of San Mateo 
County (Sponsor), California Landscape 
Contractors Association. 

Opposition 

None on file. 

Assembly Republican Judiciary Votes (8-0) 4/24/01 
Ayes: Bates, Harman 
Noes: None 
Abs. I NV: Robert Pacheco 

Assembly Republican Business and Professions 
Votes (1 0-0) 5/8/01 

Ayes: Bogh, Kelley, Leach 
Noes: None 
Abs. /NV: John Campbell 

Assembly Republican 
Ayes: None 
Noes: None 
Abs. /NV: None 

Assembly Republican 
Ayes: None 
Noes: None 
Abs. I NV: None 

Votes (0-0) 1/1/01 

Votes (0-0) 1/1/01 

Arguments In Support of the Bill 

1. The sponsor, Judge Quentin Kopp of San Mateo 
County Superior Court, contends that permitting 
recovery of compensation paid to the unlicensed 
contractor would strengthen the law in a way 
which criminal sanctions and enforcement do 
not seem to do. 

2. In response to whether such recovery should be 
authorized to persons who knowingly entered 
into such contracts with an unlicensed 
contractor, the sponsor cites Hydrotech Systems, 
Ltd v. Oasis Waterpark (1991) 52 Cal.3d 988, 
997-998 (and other appellate holdings) for 
upholding the proposition that the law should 
not recognize a contractual or quasi-contractual 
right for an unlicensed contractor to bring suit to 
collect for services performed from one who 
knew of his or her unlicensed status. The 
sponsor apparently views the policy against any 
compensation to an unlicensed contractor under 
such circumstances as so paramount to accord 
no balance of consideration to such contractor. 
To further reinforce his position, short of further 
statutory clarification of the provision or 
legislative intent language, the sponsor would 
apparently have his letter on such point 
published in the Assembly Journal (which 
would enable future courts reviewing cases 
involving purchasers with knowledge of an 
unlicensed contractor to accept the letter as 
further clarification of the legislature's intent on 
such issue). 

Arguments In 011 osition to the Bill 

It could be argued that notwithstanding a strong 
public policy to deter unlicensed persons from 
engaging in the contracting business, that a party 
who knowingly ("with unclean hands" as it is stated 
in the equity side of the law) enters an agreement 
with an unlicensed contractor should not 
necessarily be unjustly enriched to the extent that 
he or she would be entitled to recover all 
compensation paid to the unlicensed contractor for 
labor and services performed and material 
provided. The author's 5/1101 amendment 
addresses this issue to the extent of actual 
knowledge of a purchaser of such service, but does 

Item 42 Page 82 
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Assembly Republican Bill Analysis 
not address situations where the purchaser either 
under a reasonable person and circumstances 
standard should have known or otherwise 
deliberately avoids taking action to determine that 
the contractor possesses a valid license and then 
brings suit to recover compensation paid. 

Fiscal Effect 

Unknown. 

Comments 

Existing law provides that except for the judicial 
doctrine of substantial compliance, no person 
engaged in the business or acting in the capacity of 
a contractor, may bring or maintain any action, or 

AB 678 (Papan) 
recover in law or equity in any action, in any court 
of this state for the collection of compensation for 
performance of any contract for which a license is 
required under the provisions of this law without 
alleging that he or she was a duly licensed 
contractor at all times during the performance of 
that act or contract. The merits of the cause of 
action brought by the person shall have no effect on 
such prohibition. Such prohibition shall not apply 
to contractors who are each individually licensed 
under the provisions of this law but who fail to 
comply with other law as specified. (Business & 
Professions Code Section 7031 ). 

Policy Consultant: Mark Redmond/ Laura Zuniga 5/10/01 
Fiscal Consultant: 

Item 42 Page 83 



0793

State of California 
Secretary of State 

I, ALEX PADILLA, Secretary of State of the State of California, 
hereby certify: Senate Floor Analyses AB678, 2001 

That the attached transcript of 1s page(s) is a full, true and 
correct copy of the original record in the custody of this office. 

Sec/Stale Form C£-109 (REV 0112015) 

IN WITNESS WHEREOF, I execute this 
certificate and affix the Great Seal of the State 
of California this day of 

Qecember 6. 2019 

ALEX PADILLA 
Secretary of State 

@iJ OSP09 113643 
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SENATE RULES COMMITTEE 
Office of Senate Floor Analyses 
1020 N Street, Suite 524 
(916) 445-6614 Fax: (916) 327-4478 

Bill No: 
Author: 
Amended: 
Vote: 

AB678 
Papan (D) 

THIRD READING 

7/3/0 1 in Senate 
21 

AB678 

SENATE BUSINESS & PROFESSIONS COMMITTEE: 6-0, 6125101 
A YES: Figueroa, Johannessen, Machado, Morrow, O'Connell, Polanco 

SENATE APPROPRIATIONS COMMITTEE: Senate Rule 28.8 

ASSEMBLY FLOOR: 69-2, 5/14/01 - See last page for vote 

SUBJECT: Unlicensed contractors 

SOURCE: Judge Quentin L. Kopp 

DIGEST: This bill allows individuals who use the services of an 
unlicensed contractor to bring an action to recover all compensation paid to 
the unlicensed contractor for performance of any act or contract. 

ANALYSIS: Existing law: 

1. Requires anyone who contracts to do construction work to be licensed by 
the Contractors' State License Board if the total price of the job is $500 m; 
more. 

2. Provides that contracting without a license shall be a misdemeanor. 

3. Prohibits unlicensed contractors from bringing an action to collect 
compensation for the performance of any act or contract. 

CONTINUED 
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AB678 
Page2 

This bill authorizes persons who use the services of an unlicensed contractor 
to bring an action to recover all compensation paid to the unlicensed 
contractor for performance of any act or contract. 

Comments 

Purpose. Accorqing to the sponsor, Judge Quentin Kopp, this bill is · 
intended to further encourage unlicensed contractors to become licensed by 
specifically authorizing an individual who has used the services of an 
unlicensed contractor to bring an action to recover all compensation already 
paid to the unlicensed contractor for performance of any act or contract. The 
sponsor believes that permitting recovery of compensation paid to the 
unlic.ensed contractor will strengthen the law "in a way which criminal 
sanctions and enforcement do not seem to do." 

Background. In a recent case, Cooper v. Westbrook Torrey Hills, LP 
(2000) 81 Cal. App. 4th 1294, the court referenced Business and Professions 
Code Section 7031(a) as prohibiting an unlicensed contractor from 
recovering fees, but not requiring any refund of compensation already paid 
to the contractor. 

Cooper relied on Culbertson v .. Cizek(1964) 225 Cal. App. 2d 451,473, in 
which the court permitted the unlicensed contractor to offset "as a defense 
against sums due the plaintiffs any amounts that would otherwise be due 
Cizek under his contract." This bill is intended to clearly state that those 
using the services of unlicensed contractors are entitled to bring an action for 
recovery of compensation paid. 

FISCAL EFFECT: Appropriation: No Fiscal Com.: No Local: No 

SUPPORT: (7/17/01) 

Judge Quentin L. Kopp (source) 
California Landscape Contractors Association 
Construction Industry Legislative Council 

Support with amendments 
American Fence Contractors' Association, California Chapter 
California Fence Contractors' Association 
Engineering Contractors' Association 
Flasher/Barricade Association 

CONTINUED 
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AB678 
Page 3 

ARGUMENTS IN SUPPORT: The sponsor asserts the Legislature has 
intended that the public be protected from unqualified contractors by 
requiring that all contractors be licensed. In order to ensure this requirement 
is met, current law specifically prohibits unlicensed contractors from 
bringing an action to collect compensation for the performance of any act or 
contract, regardless of the merits of the cause of action brought by the 
unlicensed individual. This bill is, according to the sponsor, "not only 
consistent with the historical policy of our state but strengthens that policy 
substantially." 

According to the Senate Business and Professions Committee analysis, 
concern has been voiced that this bill could cause problems. for the 
legitimate contractors in California. The concern deals with the issue of 
incidental/supplemental work. 

ASSEMBLY FLOOR 
A YES: Aanestad, Alquist, Aroner, Bates, Bogh, Briggs, Calderon, Bill 

Campbell, John Campbell, Canciamilla, Cardenas, Cardoza, Cedillo, 
Chan, Chavez, Cogdill, Cohn, Corbett, Correa, Cox, Daucher, Diaz, 
Dickerson, Dutra, Firebaugh, Florez, Frommer, Goldberg, Harman, 
Havice, ·Horton, Keeley, Kehoe, Kelley, Kot;"etz, Leach, Leonard, Leslie, 
Liu, Longville, Lowenthal, Maddox, Maldonado, Matthews, Migden, 
Nakano, Nation, Negrete McLeod, Oropeza, Papan, Pavley, Pescetti, 
Reyes, Richman, Runner, Salinas, Shelley, Steinberg, Strickland, Strom
Martin, Thomson, Vargas, Washington, Wayne, Wesson, Wiggins, 
Wright, Zettel, Hertzberg 

NOES: Hollingsworth, Mountjoy 

CP:kb 7/1 7/01 Senate Floor Analyses 
SUPPORT/OPPOSITION: SEE ABOVE 

**** END **** 
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AB678 
Papan (D) 

"-5/1/0 1 ~sembly 
21 ' 

·-rl 

Jl Jl 
AB678 

-· '.;,. ' ' ·, ~- . · ..•. 

1. 

· bill allows individuals who use the services of an 
to bring an action to recover all compensation paid to 

................. ...,"" .................. contractor for performance of any act or contract. 

. Existing law: 

anyone who contracts to do construction work to be licensed by 
Contractors' State License Board if the total price of the job is $500 or 

V.l.L.lV.l~"'- unlicensed contractors from bringing an action to collect 
compensation for the performance of any act or contract. 

CONTINUED 
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/ AB678 

~~-~ Page2 

~~thorizes ~ersons who use the services of an unlicensed contractor to 
bnng an action to recover all compensation paid to the unlicensed 
contractor for performance of any act or contract. 

r2._ Specifies this authorization is not a Iicabl 
\ -· theArvice ~an unlice_n d cont:r:flc or 1m 
~ic~nse p orto t1 e YP. ym 

Comments 

when ~J{e~· perso~--~o use.s 
s th~,/co tra~~6r wa~ 
made. 

Purpose. According to the sponsor, Judge Quentin Kopp, this bill is 
intended to further encourage unlicensed contractors to become licensed by 
specifically authorizing an individual who has used the serVices of an 
unlicensed contractor to bring an action to recover all compensation already 
paid to the unlicensed contractor for performance of any act or contract. The 
sponsor believes that permitting recovery of compensation paid to the 
unlicensed contractor will strengthen the law "in a way which criminal 
sanctions and enforcement do not seem to do." 

Background. In a recent case, Cooper v. Westbrook Torrey Hills, LP 
(2000) 81 Cal. App. 4th 1294, the .court referenced Business and Professions 
Code Section 7031(a) as prohibiting an unlicensed contractor from 
recovering fees, but not requiring any refund of compensation already paid 
to the contractor. 

Cooper relied on Culbertson v. Cizek(1964) 225 Cal. App. 2d 451, 473, in 
which the court permitted the unlicensed contractor to offset "as a defense 
against sums due the plaintiffs any amounts that would otherwise be due 
Cizek under his contract." This bill is intended to clearly state that those 
using the services of unlicensed contractors are entitled to bring an action for 
recovery of compensation paid. 

...-
: Appropriation: No Fiscal Com.: No Local: No 

. 01 erified >) 

Judge Quentin L. Kopp.(source) 
California Landscape Contractors Association 
Construction Industry Legislative Council 

Support with amendments 

CONTINUED 
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American Fence Contractors' Association, California Chapter 
California Fence Contractors' Association 
Engineering Contractors' Association 
Flasher/Barricade Association 

(~ 

AB678 
Page 3 

: The sponsor asserts the Legislature has 
intended that the public be protected from unqualified contractors by 
requiring that all contractors be licensed. In order to ensure this requirement 

· is met, current law specifically prohibits unlicensed contractors from 
bringing an action to collect compensation for the performance of any act or 
contract, regardless of the merits of the cause of action brought by the 
unlicensed individual. This bill is, according to the sponsor, "not only 
consistent with the historical policy of our state but strengthens that policy 

" p~lj 
. >··~ 

;': 

fA 
A YES: Aanestad, Alquist, Aroner, Bates, Bogh, Briggs, Calderon, 1 

Campbell, John Campbell, Canciamilla, Cardenas, Cardoza, Cedillo, 
Chan, Chavez, Cogdill, Cohn, Corbett, Correa, Cox, Daucher, Diaz, 
Dickerson, Dutra, Firebaugh, Florez, Frommer, Goldberg, Harman, 
Havice, Horton, Keeley, Kehoe, Kelley, Koretz, Leach, Leonard, Leslie, 
Liu, Longville, Lowenthal, Maddox, Maldonado, Matthews, Migden, 
Nakano, Nation, Negrete McLeod, Oropeza, Papan, Pavley, Pescetti, 
Reyes, Richman, Runner, Salinas, Shelley, Steinberg, Strickland, Strom
Martin, Thomson, Vargas, Washington, Wayne, Wesson, Wiggins, 
Wright, Zettel, Hertzberg 

NOES: Hollingsworth, Mounijoy 

CONTINUED 
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Peterson, Claudia 

From: 
Sent: 
To: 
Subject: 

Hubner, Glenda [Gienda.Hubner@asm.ca.gov) 
Tuesday, July 17, 2001 10:54 PM 
Peterson, Claudia (SENMX1) 
RE:AB 678 

The Support in the Senate Business and Professions Analysis is the most current for Assembly Bill 678. 

Thank you, 
Glenda Hubner 

---Original Message-
From: Peterson, Claudia [mailto:Ciaudia.Peterson@sen.ca.gov] 
Sent: Monday, July 16, 2001 2:13PM 
To: Hubner, Glenda (ASMMX1) 
Subject: AB 678 

Hi Glenda: 

Please send your list of support/opposition to AB 678. Thanks, Claudia 

1 

) 
( I 

\ I 

(_______/ 
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.SENATE FLOOR ANALYSES WORKSHEET CONSULTANT:-..,.;p~/,..-... ____ _ 

THIRD READING I CONSENT I s 

SEN. ·iJv f? COM. : Vote (, ..--c) , Date {# ,...-c:;;:3 ) 
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ANALYSIS: (/) 
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;.(ppropriation~ Fiscal Committee~ 

SUPPORT: Verification Date ---------
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OPPOSITION: ~erifification Date 
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Hearing Date: June 25, 2001 Bill No: AB 678 

SENATE COMMITTEE ON BUSINESS AND PROFESSIONS 
Senator Liz Figueroa, Chair 

Bill No: AB 678 Author: Papan 
As Amended: May 1, 2001 Fiscal: Yes IIi· SUBJECT~censed contractors . 

.......ct<""""flfH"~~<sfnd~ who use the services of an unlicensed contractor 
to bring an action to recover all compensation paid to the unlicensed contractor 
for performance of any act or contract. 

1) Requires anyone who contracts to do construction work to be licensed by the 
Contractors' State License Board if the total price of the job is $500 or more. 

2) Provides that contracting without a license shall be a misdemeanor. 

3) Prohibits unlicensed contractors from bringing an action to collect 
compensation for the performance of any act or contract. 

This bill: 

1) Authorizes persons who use the services of an unlicensed contractor to bring 
an action to recover all compensation paid to the unlicensed contractor for 
performance of any act or contract. 

2) Specifies that this authorization is not applicable when the person who used 
the services of an unlicensed contractor knew that the contractor was 
unlicensed prior to the time that any payments are made. 

None 

COMMENTS: 

1. Purpose. According to the sponsor, Judge Quentin Kopp, this bill is intended 
to further encourage unlicensed contractors to become licensed by 
specifically authorizing an individual who has used the services of an 
unlicensed contractor to bring an action to recover all compensation already 
paid to the unlicensed contractor for performance of any act or contract. The 
sponsor believes that permitting recovery of compensation paid to the 
unlicensed contractor would strengthen the law "in a way which criminal 

..______9 
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sanctions and enforcement do not seem to do." 

2. Background. In a recent case, Cooper v. Westbrook Torrey Hills. LP (2000) 
81 Cal. App. 4th 1294, the court referenced Business and Professions Code 
Section 7031 (a) as prohibiting an unlicensed contractor from recovering fees, 
but not requiring any refund of compensation already paid to the contractor. 

Cooper relied on Culbertson v. Cizek (1964) 225 Cal. App. 2d 451,473, in 
which the court permitted the unlicensed contractor to offset "as a defense 
against sums due the plaintiffs any amounts that would otherwise be due 
Cizek under his contract." This measure is intended to clearly state that those 
using the services of unlicensed contractors are entitled to bring an action for 
recovery of compensatio~p~ 

'---- . . ~ponsor asserts that the Legislature has 
intended that the public be protected from unqualified contractors by requiring 
that all contractors be licensed. In order to ensure that this requirement is 
met, current law specifically prohibits unlicensed contractors from bringing an 
action to collect compensation for the performance of any act or contract, 
regardless of the merits of the cause of action brought by the unlicensed 
individual. This bill is, according to the sponsor, "not only consistent with the 
his rica I policy of our state but strengthens that policy substantially." 

SUPPORT AND OPPOSITION: 

Support: Judge Quentin L. Kopp (sponsor) 
California Landscape Contractors Association 
Construction Industry Legislative Council 

Support with Amendments: 

American Fence Contractors' Association, California Chapter 
California Fence Contractors' Association · 
Engineering Contractors' Association 
Flasher/Barricade Association 

None on 1 e 
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7/17/2001 

------------------------------------------------------------
!SENATE RULES COMMITTEE 
!Office of Senate Floor Analyses 
11020 N Street, Suite 524 
I (916) 445-6614 Fax: (916) 
1327-4478 

AB 6781 
I 
I 
I 

------------------------------------------------------------

THIRD READING 

Bill No: AB 678 
Author: Papan (D) 
Amended: 7/3/01 in Senate 
Vote: 21 

SENATE BUSINESS & PROFESSIONS COMMITTEE : 6-0, 6/25/01 
AYES: Figuer.oa, Johannessen, Machado, Morrow, O'Connell, 

Polanco 

SENATE APPROPRIATIONS COMMITTEE: Senate Rule 28.8 

ASSEMBLY FLOOR: 69-2, 5/14/01 - See last page for vote 

SUBJECT: Unlicensed contractors 

SOURCE: Judge Quentin L. Kopp 

DIGEST: This bill allows individuals who use the 
services of an unlicensed contractor to bring an action to 
recover all compensation paid to the unlicensed contractor 
for performance of any act or contract. 

ANALYSIS: Existing law: 

!.Requires anyone who contracts to do construction work to 
be licensed by the Contractors' State License Board if 
the total price of the job is $500 or more. 

Page 1 
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2.Provides that contracting without a license shall be a 
misdemeanor. 

2· 

CONTINUED 

AB 678 
Page 

3.Prohibits unlicensed contractors from bringing an action 
to collect compensation for the performance of any act or 
contract. 

This bill authorizes persons who use the services of an 
unlicensed contractor to bring an action to recover all 
compensation paid to the unlicensed contractor for 
performance of any act or contract. 

Comments 

Purpose. According to the sponsor, Judge Quentin Kopp, 
this bill is intended to further encourage unlicensed 
contractors to become licensed ~y specifically authorizing 
an individual who has used the services of an un·licensed 
contractor to bring an action to recover all compensation 
already paid to the unlicensed contractor for performance 
of any act or contract. The sponsor believes that 
permitting recovery of compensation paid to the unlicensed 
contracto~ will strengthen the law "in a way which criminal 
sanctions and enforcement do not seem to do." 

------------~B~a~c~k~g~r~o~u~n~d. In a recent case, Cooper v. Westbrook Torrey 
--------=H..;;;;i..;;;;l.;;;;l..;;.s-'-,-'-L_P (2000) 81 Cal. App. 4th 1294, the court 

referenced Business and Professions Code Section 7031(a) as 
prohibiting an unlicensed contractor from recovering fees, 
but not requiring any refund of compensation already paid 
to the contractor. 

Cooper relied on Culbertson v. Cizek (1964) 225 Cal. App. 
2d 451, 473, in which the court permitted the unlicensed 
contractor to offset "as a defense against sums due the 
plaintiffs any amounts that would otherwise be due Cizek 
under his contract." This bill is intended to clearly 
state that those using the services of unlicensed 

Page 2 
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contractors are entitled to bring an action for recovery of 
compensation paid. 

FISCAL EFFECT : Appropriation: No Fiscal Com.: No 
Local: No 

SUPPORT: ~unable to verify support and opposlt±on at U:me 

Page 3 

7~/7- d I 

3 

Judge Quentin L. Kopp (source) 
California Landscape Contractors Association 
Construction Industry Legislative Council 

Support with amendments 

AB 678 

Page 

American Fence Contractors' Association, California Chapter 
California Fence Contractors' Association 
Engineering Contractors' Association 
Flasher/Barricade Association 

ARGUMENTS IN SUPPORT : The sponsor asserts the 
Legislature has intended that the public be protected from 
unqualified contractors by requiring that all contractors 
be licensed. In order to ensure this requirement is met, 
current law specifically prohibits unlicensed contractors 
from bringing an ac~ion to collect compensation for the 
performance of any act or contract, regardless of the 
merits of the cause of action brought by the unlicensed 
individual. This bill is, according to the sponsor, "not 
only consistent with the historical policy of our state but 
strengthens that policy substantially." 

According to the Senate Business and Professions Committee 
analysis, concern has been voiced that this bill could 
cause problems for the legitimate contractors in 
California. The concern deals with the issue of 
incidental/supplemental work. 

ASSEMBLY FLOOR 
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AYES: Aanestad, Alquist, Aroner, Bates, Bogh, Briggs, 
Calderon, Bill Campbell, John Campbell, Canciamilla, 
Cardenas, Cardoza, Cedillo, Chan, Chavez, Cogdill, Cohn, 
Corbett, Correa, Cox, Daucher, Diaz, Dickerson, Dutra, 
Firebaugh, Florez, Frommer, Goldberg, Harman, Havice, 
Horton, Keeley, Kehoe, Kelley, Koretz, Leach, Leonard, 
Leslie, Liu, Longville, Lowenthal, Maddox, Maldonado, 
Matthews, Migden, Nakano, Nation, Negrete McLeod, 
Oropeza, Papan, Pavley, Pescetti, Reyes, Richman, Runner, 
Salinas, Shelley, Steinberg, Strickland, Strom-Martin, 
Thomson, Vargas, Washington, Wayne, Wesson, Wiggins, 
Wright, Zettel, Hertzberg 

NOES: Hollingsworth, Mountjoy 

4 

CP:kb 7/17/01 Senate Floor Analyses 

SUPPORT/OPPOSITION: SEE ABOVE 

**** END **** 

AB 678 
Page 

Page 4 
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DEPARTMENT OF FINANCE BILL ANALYSIS 

AMENDMENT DATE: July 3, 2001 
POSITION: No position 

BILL SUMMARY 

r BILL NUMBER: AB 678 
AUTHOR: L. Papan 

This bill would allow a person who uses the services of an unlicensed contractor to bring a court action to 
recover all compensation paid to the unlicensed contractor for performance of any act or contract. 

FISCAL SUMMARY 

The Department of Consumer Affairs indicates that this bill would not result in any fiscal impact. 

COMMENTS 

Existing law: 

• Requires anyone who contracts to do construction work to be licensed by the Contractors' State License 
Board (CSLB) if the total price of the job is $500 or more. 

• Provides that contracting without a license is a misdemeanor. 

This bill would authorize a person who uses the services of an unlicensed contractor to bring a court action 
to recover all compensation paid to the unlicensed contractor for performance of any service or contract. By 
allowing a court action against an unlicensed contractor, this bill would likely encourage unlicensed 
contractors to become licensed. Therefore, this bill appears to protect the public from unqualified 
contractors by encouraging licensure through CSLB. 

so 
Code/Department" LA 
Agency or Revenue CO PROP 
Type RV 98 
1230/Contractors SO No 
Fund Code Title 
0735 Contractors License Fund 

Analyst/Principal 
'{lPI (0222) M. C~ballin 

Governor's Office: 

BILL ANALYSIS 

By: 

CG :AB678-2087.doc 7/12/01 3:45PM 

(Fiscal Impact by Fiscal Year) 
{Dollars in Thousands) 

Fund 
FC 2001-2002 FC 2002-2003 FC 2003-2004 Code 

--------No/Minor Fiscal Impact------- 0735 

Date 

Date: Position Noted, __ _ 
Position Approved, __ _ 

Position Disapproved 
Form DE-43 (Rev 03/95 Buff) 
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State of California 
Secretary of State 

I, ALEX PADILLA, Secretary of State of the State of California, 
hereby certify: Senate Business & Professions Committee, AB678, 2001 

That the attached transcript of FiA page(s) is a full, true and 
correct copy of the original record in the custody of this office. 

Sec/State Form CE-109 (REV 0112015) 

IN WITNESS WHEREOF, I execute this 
certificate and affix the Great Seal of the State 
of California this day of 

December 6, 2019 

ALEX PADILLA 
Secretary of State 

@ OSP 09 113643 
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2001-2002 COMPLETE BILL HISTORY 

BILL NUMBER 
AUTHOR 

TOPIC 

A.B. No. 678 
Papan 

Contractors. 
TYPE OF BILL 

INACTIVE BILL 
NON-APPROPRIATION 
NON-STATE-MANDATED LOCAL PROGRAM 
NON-TAX-LEVY 

NON-URGENCY 
MAJORITY VOTE 
NON-FISCAL 

BILL HISTORY 
2001 

Sept. 4 
Sept. 1 
Aug. 24 
Aug. 20 

July 20 

July 20 

July 17 

July 17 

July 3 
July 2 

May 21 
May 14 

May 14 

May 10 
May 9 
May 2 

May 1 
Apr. 30 

Mar. 12 
Feb. 23 
Feb. 22 

Chaptered by Secretary of State - Chapter 
Approved by the Governor. 
Enrolled and to the Governor at 4 p.m. 

226, Statutes of 2001. 

Senate amendments concurred in. To enrollment. (Ayes 57. Noes 10. 
Page 3065.) 
In Assembly. Concurrence in Senate amendments pending. May be 
considered on or after July 22 pursuant to Assembly Rule 77. 
Read third time, passed, and to Assembly. (Ayes 23. Noes 10. Page 
2136.) 
Read second time. To third reading. 

From committee: Be placed on second reading file pursuant to 
Senate Rule 28.8. 
Read second time, amended, and re-referred to Corn. on APPR. 
From committee: Amend, do pass as amended, and re-refer to Corn. on 

APPR. (Ayes 6. Noes 0.). 
Referred to Corn. on B. & P. 
In Senate. Read first time. To Corn. on RLS. for assignment. 
Read third time, passed, and to Senate. (Ayes 69. Noes 2. Page 
1595.) 
Read second time. To third reading. 
From committee: Do pass. (Ayes 10. Noes o.) (May 8). 
Re-referred to Corn. on B. & P. 
Read second time and amended. 
From committee: Amend, do pass as amended, and re-refer to Com. on 

B. & P. (Ayes 8. Noes· 0.) (April 24). 
Referred to Corns. on JUD. and B. & P. 
From printer. May be heard in committee March 25. 
Read first time. To print. 
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Hearing Date: June 25, 2001 Bill No: AB 678 

SENATE COMMITTEE ON BUSINESS AND PROFESSIONS 
Senator Liz Figueroa, Chair 

Bill No: AB 678 Author: Papan 
As Amended: May 1, 2001 Fiscal: Yes 

SUBJECT: Unlicensed contractors. 

SUMMARY: Allows individuals who use the services of an unlicensed contractor 
to bring an action to recover all compensation paid to the unlicensed contractor 
for performance of any act or contract. 

Existing law: 

1) Requires anyone who contracts to do construction work to be licensed by the 
Contractors' State License Board if the total price of the job is. $500 or more. 

2) Provides that contracting without a license shall be a misdemeanor. 

3) Prohibits unlicensed contractors from bringing an action to collect 
compensation for the performance of any act or contract. 

This bill: 

1) Authorizes persons who use the services of an unlicensed contractor to bring 
an action to recover all compensation paid to the unlicensed contractor for 
performance of any act or contract. 

2) Specifies that this authorization is not applicable when the person who used 
the services of an unlicensed contractor knew that the contractor was 
unlicensed· prior to the time that any payments are made. 

FISCAL EFFECT: None 

COMMENTS: 

1. Purpose. According to the sponsor, Judge Quentin Kopp, this bill is intended 
to further encourage unlicensed contractors to become licensed by 
specifically authorizing an individual who has used the services of an 
unlicensed contractor to bring an action to recover all compensation already 
paid to the unlicensed contractor for performance of any act or contract. The 
sponsor believes that permitting recovery of compensation paid to the 
unlicensed contractor would strengthen the law "in a way which criminal 
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sanctions and enforcement do not seem to do." 

2. Background. In a recent case, Cooper v. Westbrook Torrey Hills. LP (2000) 
81 Cal. App. 4th 1294, the court referenced Business and Professions Code 
Section 7031(a) as prohibiting an unlicensed contractor from recovering fees, 
but not requiring any refund of compensation already paid to the contractor. 

Cooper relied on Culbertson v. Cizek (1964) 225 Cal. App. 2d 451,473, in 
which the court permitted the unlicensed contractor to offset "as a defense 
against sums due the plaintiffs any amounts that would otherwise be due 
Cizek under his contract." This measure is intended to clearly state that those 
using the services of unlicensed contractors are entitled to bring an action for 
recovery of compensation paid. 

3. Arguments in Support. The sponsor asserts that the Legislature has 
intended that the public be protected from unqualified contractors by requiring 
that all contractors be licensed. In order to ensure that this requirement is 
met, current law specifically prohibits unlicensed contractors from bringing an 
action to collect compensation for the performance of any act or contract, 
regardless of the merits of the cause of action brought by the unlicensed 
individual. This bill is, according to the sponsor, "not only consistent with the 
historical policy of our state but strengthens that policy substantially." 

4. Requested Amendments. The Committee has been contacted to raise a 
concern that this "well-intentioned" bill could cause problems for the legitimate 
contractors in California. The concern deals with the issue of 
incidental/supplemental work. Due to the late timing of this concern, this 
issue is being discussed with the author and sponsor and should be 
addressed in committee. · 

SUPPORT AND OPPOSITION: 

Support: Judge Quentin L. Kopp (sponsor) 
California Landscape Contractors Association 
Construction Industry Legislative Council 

Support with Amendments: 

American Fence Contractors' Association, California Chapter 
California Fence Contractors' Association 
Engineering Contractors' Association 
Flasher/Barricade Association 

Opposition: None on file 
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------------------------------------------------------------
!SENATE RULES COMMITTEE 
!Office of Senate Floor Analyses 
11020 N Street, Suite-524 
I (916) 445-6614 Fax: (916) 
1327-4478 

AB 6781 

I 
I 
I 
I 

Bill No: 
Author: 
Amended: 
Vote: 

AB 678 
Papan (D) 

THIRD READING 

7/3/01 in Senate 
21 

SENATE BUSINESS & PROFESSIONS COMMITTEE: 6-0, .6/25/01 
AYES: Figueroa, Johannessen, Machado, Morrow, O'Connell, 

Polanco 

SENATE APPROPRIATIONS COMMITTEE: Senate Rule 28.8 

ASSEMBLY FLOOR: 69-2, 5/14/01- See last page for vote 

SUBJECT: Unlicensed contractors 

SOURCE: Judge Quentin L. Kopp 

DJ:GEST: This bill allows individuals who use the 
services of an unlicensed contractor to bring an action to 
recover all compensation paid to the unlicensed contractor 
for performance of any act or contract. 

ANALYSIS : Existing law: 

1.Requires anyone who contracts to do construction work to 
be licensed by the Contractors' State License Board if 
the total price of the job is $500 or more. 
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2.Provides that contracting ~ithout a license shall be a 
misdemeanor. 

2 

CONTINUED 

AB 678 
Page 

3.Prohibits unlicensed contractors from bringing an action 
to collect compensation for the performance of any act or 
contract. 

This bill authorizes persons who use the services of an 
unlicensed contractor to bring an action to recover all 
compensation paid to the unlicensed contractor for 
performance of any act or contract. 

Comments 

Purpose • According to the sponsor, Judge Quentin Kopp, 
this bill is intended to further encourage unlicensed 
contractors to become licensed by specifically authorizing 
an individual who has used the services of an unlicensed 
contractor to bring an action to recover all compensation 
already paid t~ the unlicensed contractor for performance 
of any act or contract. The sponsor believes that 
permitting recovery of compensation paid to the unlicensed 
contractor will strengthen the law •in a way which criminal 
sanctions and enforcement do not seem to do.• 

------=B:.=a:.:c:.:.k::agil..:r:..:o:..:un==d • In a recent case, Cooper v. Westbrook Torrey 
___________ H==i=l=l=sL'-=L~P (2000) 81 Cal. App. 4th 1294, the court 

referenced Business and Professions Code Section 7031(a) as 
prohibiting an unlicensed contractor from recovering fees, 
but not requiring any refund of compensation already paid 
to the contractor. 

Cooper relied on Culbertson v. Cizek (1964) 225 Cal. App. 
2d"451, 473, in which the court permitted the unlicensed 
contractor to offset •as a defense against sums due the 
plaintiffs any amounts that would otherwise be du~ Cizek 
under his contract.• This bill is intend~d to clearly 
state that those using the services of unlicensed 

Page 2 
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contractors are entitled to bring an action for recovery of 
compensation paid. 

FISCAL EFFECT : Appropriation: No Fiscal Com. : No 
Local: No 

SUPPORT: (7/17/01) 

Judge Quentin L. Kopp (source) 

3 

California Landscape Contractors Association 
Construction Industry Legislative Council 

Support with amendments 

AB 678 
Page 

American Fence Contractors' Association, California Chapter 
California Fence Contractors' Association 
Engineering Contractors• Association 
Flasher/Barricade Association 

ARGUMENTS IN SUPPORT : The sponsor asserts the 
Legislature has intended that the public be protected from 
unqualified contractors by requir~ng that all contractors 
be licensed. In order to ensure this requirement is met, 
current law specifically prohibits unlicensed contractors 
from bringing an action to collect compensation for the 
performance of any act or contract, regardless of the 
merits of the cause of action brought by the unlicensed 
individual. This bill is, according to the sponsor, 0 not 
only consistent with the historical policy of our state but 
strengthens that policy substantially.n 

According to the Senate Business and Professions Committee 
analysis, concern has been voiced that this bill could 
cause problems for the legitimate contractors in 
California. The concern deals with the issue of 
incidental/supplemental work. 

ASSEMBLY FLOOR 
AYES: Aanestad, Alquist, Aroner, Bates, Bogh, Briggs, 

Page 3 
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Calderon, Bill Campbell, John Campbell, Canciamilla, 
Cardenas, Cardoza, Cedillo, Chan, Chavez, Cogdill, Cohn, 
Corbett, Correa, Cox, Daucher, Diaz, Dickerson, Dutra, 
Firebaugh, Florez, Frommer, Goldberg, Harman, Havice, 
Horton, Keeley, Kehoe, Kelley, Koretz, Leach, Leonard, 
Leslie, Liu, Longville, Lowenthal, Maddox, Maldonado, 
Matthews, Migden, Nakano, Nation, Negrete McLeod, 
Oropeza, Papan, Pavley, Pescetti, Reyes, Richman, Runner, 
Salinas, Shelley, Steinberg, Strickland, Strom-Martin, 
Thomson, Vargas, Washington~ Wayne, Wesson, Wiggins, 
Wright, Zettel, Hertzberg 

NOES: Hollingsworth, Mountjoy 

CP:kb 7/17/01 

4 

Senate Floor Analyses 

SUPPORT/OPPOSITION: SEE ABOVE 

**** END **** 

AB 678 
Page 

Page 4 
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UNOFFICIAL BALLOT 

Display 2001-2002 Vote Information - LIST 
Type record number{s), separated by commas, and press ENTER {Example: 10,205) 
or type 'ALL' for detail votes and press ENTER 

AB 678 

RECORD 
NUMBER 

By Papan 

9413 

9202 

7266 

4062 

3624 

2360 

VOTE 
DATE 

VOTE LOCATION 
VOTE MOTION/PASSFAIL 

Topic: Contractors. 

08/20/01 

07/20/01 

06/25/01 

05/14/01 

05/08/01 

04/24/01 

ASM. FLOOR 
AB 67 8 Papan Concurrence in 
Senate Amendments 
{Ayes 57. Noes 10.) {PASS) 

SEN. FLOOR 
Assembly 3rd Reading AB678 Papan 
By Kuehl 
{Ayes 23. Noes 10.) {PASS) 

SEN. B. & P. 
Do pass as amended, and re-refer 
to the Committee on Appropriations. 
{Ayes 6. Noes 0.) {PASS) 

ASM. FLOOR 
AB 678 Papan Assembly Third 
Reading 
{Ayes 6 9 . Noes 2.) {PASS) 

ASM. B. & P. 
Do pass. 

{Ayes 10 . Noes 0.) {PASS) 

ASM. JUD. 
Do pass as amended and be 
re-referred to the Committee on 
Business and Professions. 
(Ayes 8. Noes 0.) {PASS) 
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UNOFFICIAL BALLOT 

Display 2001-2002 Vote Information - ROLL CALL 

MEASURE: 
TOPIC: 
DATE: 
LOCATION: 
MOTION: 

Alquist 
Briggs 
Cedillo 
Cohn 
Diaz 
Goldberg 
Keeley 

Leach 
Lowenthal 
Nakano 
Papan 
Salinas 
Strom-Martin 
wesson 
Hertzberg 

Aanestad 
Cogdill 
Runner 

Cardenas 
La Suer 

AB 678 
Contractors. 
08/20/01 
ASM. FLOOR 

AB 678 Papan Concurrence in Senate Amendments 
(AYES 57. NOES 10.) (PASS) 

AYES 
**** 

Aroner Bates 
Calderon Canciamilla 
Chan Chavez 
Corbett Correa 
Dickerson Dutra 
Harman Havice 
Kehoe Kelley 

Leslie Liu 
Maddox Maldonado 
Negrete McLeod Oropeza 
Pavley Reyes 
Shelley Steinberg 
Vargas Washington 
Wiggins Wright 

NOES 
**** 

Ashburn Bill Campbell 
Daucher Hollingsworth 
Wyman 

ABSENT, ABSTAINING, OR NOT VOTING 
********************************* 

Robert Pacheco 
Wyland 

Firebaugh 
Leonard 
Pescetti 

Florez 
Migden 
Simitian 

PAGE 1 

Bogh 
Cardoza 
Chu 
Cox 
Frommer 
Jackson 
Koretz 

Longville 
Matthews 
Rod Pacheco 
Richman 
Strickland 
Wayne 
Zettel 

John Campbell 
Mountjoy 

Horton 
Nation 
Thomson 
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Display 2001-2002 Vote Information - ROLL CALL 

MEASURE: 

TOPIC: 
DATE: 
LOCATION: 
MOTION: 

Alarcon 
Costa 
Karnette 
Murray 
Polanco 
Torlakson 

Ackerman 
Johnson 
Oller 

Bowen 
Peace 

MEASURE: 

TOPIC: 
DATE: 
LOCATION: 

AB 678 
Contractors. 
07/20/01 

SEN. FLOOR 
Assembly 3rd Reading AB678 Papan By Kuehl 
(AYES 23. NOES 10.) (PASS) 

Alpert 
Dunn 
Kuehl 
O'Connell 
Romero 
Vasconcellos 

Battin 
Margett 
Poochigian 

AYES 
**** 

NOES 
**** 

Burton 
Escutia 
Machado 
Ortiz 
So to 
Vincent 

Brulte 
McClintock 

ABSENT, ABSTAINING, OR NOT VOTING 
********************************* 

Johannessen 
Scott 

AB 678 
Contractors. 
06/25/01 

SEN. B. & P. 

Knight 
Sher 

Chesbro 
Figueroa 
Morrow 
Perata 
Speier 

Haynes 
Monteith 

McPherson 

PAGE 2 
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UNOFFICIAL BALLOT 

Display 2001-2002 Vote Information - ROLL CALL 
MOTION: Do pass as amended, and re-refer to the Committee on 

Appropriations. 

Figueroa 
O'Connell 

Murray 

MEASURE: 
TOPIC: 
DATE: 
LOCATION: 
MOTION: 

Aanestad 
Bogh 

{AYES 6. NOES 0.) {PASS) 

Johannessen 
Polanco 

AYES 
**** 

NOES 
**** 

Machado 

ABSENT, ABSTAINING, OR NOT VOTING 
********************************* 

AB 678 
Contractors. 
05/14/01 

ASM. FLOOR 
AB 678 Papan Assembly Third Reading 
{AYES 69.·NOES 2.) {PASS) 

AYES 
**** 

Alquist Aroner 
Briggs Calderon 

John Campbell Canciamilla Cardenas 
Cedillo Chan Chavez 
Cohn Corbett Correa 
Daucher Diaz Dickerson 

Morrow 

Bates 
Bill Campbell 
Cardoza 
Cogdill 
Cox 
Dutra 



0824

UNOFFICIAL BALLOT 

Display 2001-2002 Vote Information - ROLL CALL 
Firebaugh Florez Frommer 

Harman 
Kehoe 
Leonard 
Lowenthal 
Migden 
Oropeza 
Reyes 
Shelley 
Thomson 
Wesson 
Hertzberg 

Havice 
Kelley 
Leslie · 
Maddox 
Nakano 
Papan 
Richman 
Steinberg 
Vargas 
Wiggins 

NOES 
**** 

Horton 
Koretz 
Liu 
Maldonado 
Nation 
Pavley 
Runner 
Strickland 
Washington 
Wright 

Hollingsworth Mountjoy 

Ashburn 
Rod Pacheco 
Vacancy 

MEASURE: 
TOPIC: 
DATE: 
LOCATION: 
MOTION: 

ABSENT, ABSTAINING, OR NOT VOTING 
********************************* 

Jackson 
Simitian 

AB 678 
Contractors. 
05/08/01 

ASM. B. & P. 
Do pass. 

(AYES 10 . NOES 0.) 

La suer 
Wyland 

(PASS) 

AYES 
**** 

PAGE 4 

Goldberg 

Keeley 
Leach 
Longville 
Matthews 
Negrete McLeod 
Pescetti 
Salinas 
Strom-Martin 
Wayne 
Zettel 

Robert Pacheco 
Wyman 



0825

PAGE 5 

UNOFFICIAL BALLOT 

Display 2001-2002 Vote Information - ROLL CALL 

Correa 
Corbett 
Nation 

Bogh 
Kelley 
Wesson 

NOES 
**** 

Cedillo 
Leach 

ABSENT, ABSTAINING, OR NOT VOTING 
********************************* 

Chavez 
Cardoza 

John Campbell Koretz 

MEASURE: 
TOPIC: 
DATE: 
LOCATION: 
MOTION: 

Steinberg 
Harman 

AB 678 

Contractors. 
04/24/01 
ASM. JUD. 

Do pass as amended and be re-referred to the Committee on Business 
and Professions. 
{AYES 8. NOES 0.) (PASS) 

Bates 
Longville 

AYES 
**** 

NOES 
**** 

Corbett 
Shelley 

Dutra 
Wayne 



0826

UNOFFICIAL BALLOT 

Display 2001-2002 Vote Information - ROLL CALL 
ABSENT, ABSTAINING, OR NOT VOTING 
********************************* 

Robert Pacheco Jackson 

PAGE 6 



0827

6/27/2001 Page 1 

UNOFFICIAL BALLOT 

Bill: AB 678 2001-2002 

Author: Papan 
Topic: Contractors. 

06/25/01 SEN. B. & P. 
Do pass as amended, and re-refer to the Committee on 

· Appropriations. 

AYES 6 NOES 0 (PASS) 

05/14/01 ASM. FLOOR 
AB 678 Papan Assembly Third Reading 

AYES 69 NOES 2 (PASS) 

05/08/01 ASM. B. & P. 
Do pass. 

AYES 10 NOES 0 (PASS) 

04/24/01 ASM. JUD. 
Do pass as amended and be re-referred to the Committee on 
Business and Professions. 

AYES 8 NOES 0 (PASS) 
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CONCURRENCE IN SENATE AMENDMENTS 
AB 678 (Papan) 
As Amended July 3, 2001 
Majority vote 

!ASSEMBLY: 169-2 I (May 14, 2001) 

I I 
!SENATE: j23-10j (July 20, 
I I 12oo1) 

Original Committee Reference: JUD. 

SUMMARY : Seeks to authorize persons who use the services of an 
unlicensed contractor to bring an action to recover all 
compensation paid to the unlicensed contractor for performance 
of any act or contract. 

The Senate amendments delete language providing that, in the 
above situation, a person may not recover compensation paid if 
the person knew that the contractor was unlicensed prior to 
making any payments to the contractor. 

EXISTING LAW: 

1)Prohibits unlicensed contractors from bringing an action to 
coll"ect compensation for the performance of any act or 
contract, regardless of the merits of the cause of action 
brought by the unlicensed individual. 

2)Requires anyone who contracts to do construction work to be 
licensed by the Contractors• State License Board if the total 
price of the job is $500 or more and provides that contracting 
without a license shall be a misdemeanor. 

AS PASSED BY THE ASSEMBLY , this bill provided that a person 
using the services of an unlicensed contractor may not recover 
compensation paid if the person knew that the contractor was 
unlicensed prior to making any payments to the contractor. 

FISCAL EFFECT : None 

COMMENTS : This bill, sponsored by Judge Quentin Kopp, would 
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specifically allow an individual who had used the services of an 
unlicensed contractor to bring an action to recover all 
compensation already paid to the unlicensed contractor for 

AB 678 
Page 2 

performance of any act or contract. In commenting on the need 
for this bill, the author states: 

OUr state's policy since 1939 reflects in Section 7031 of 
the Business and Professions Code the intent of the 
Legislature that the public be protected from unqualified 
contractors. Since 1939, a contractor must be licensed by 
the state in order to recover the value of services 
rendered with or without a written contract. Licensing 
requirements provide minimal assurance that all persons 
furnishing construction services in our state possess the 
requisite skill and character, understand pertinent local 
laws and codes, and know the rudiments of administering a 
contracting business. The Legis·lature had determined that 
the importance of deterring unlicensed persons from 
engaging in the building or contracting business outweighs 
any harshness to an unlicensed party who provides services 
and then cannot collect compensation. 

According to the sponsor, this bill is intended to address the 
recent case of Cooper v. Westbrook Torrey Hills, LP (2000) 81 
Cal. App. 4th 1294, in which the court, in an unpublished 
portion of the opinion, referred to the Business and Professions 
Code, Section 7031(a) prohibiting an unlicensed contractor from 
recovering fees, but not requiring any refund of compensation 
already paid to the contractor. Cooper relied on CUlbertson v. 

----------~C~i~z~e~k~ (1964) 225 Cal. App. 2d 451, 473, in which the court 
permitted the unlicensed contractor to offset nas a defense 
against sums due the plaintiffs any amounts that would otherwise 
be due Cizek under his contract.n This bill is intended to 
clearly state that those using the services of unlicensed 
contractors are entitled to bring an action for recovery of 
compensation paid. 

Amendments taken in the Senate remove language which provided 
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that a person using the services of an unlicensed contractor may 
not recover compensation paid if the person knew that the 
contractor was unlicensed prior to making any payments to the 
contractor. The Senate deleted this language in order to more 
strongly encourage contractors to become licensed. 

Analysis Prepared by: Saskia Kim I JUD. I (916) 319-2334 

AB 678 

Page 3 

FN: 0002130 
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----------------------------------------------------------
!Hearing Date:June 25, 2001 jBill No:AB 

j678 I 
----------------------------------------------------------

SBHATE COMMITTEE ON BUSINESS ABO PROFESSIONS 
Senator Liz Figueroa, Chair 

Bill No: AB 678Author:Papan 
As ~ended:May 1, 2001 Fiscal:Yes 

SUBJECT: Unlicensed contractors. 

S~Y: Allows individuals who use the services of an 
unlicensed contractor to bring an action to recover all 
compensation paid to the unlicensed contractor for 
performance of any act or contract. 

Existing law: 

1)Requires anyone who contracts to do construction work to 
be licensed by the Contractors• State License Board if 
the total price of the job is $500 or more. 

2)Provides that contracting without a license shall be a 
misdemeanor. 

3)Prohibits unlicensed contractors from bringing an action 
to collect compensation for the performance of any act or 
contract. 

This bill: 

1}Authorizes persons who use the services of an unlicensed 
contractor to bring an action ~o recover all compensation 
paid to the unlicensed contractor for performance of·any 
act or contract. 

2}Specifies that this authorization is not applicable when 

Page 1 
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the person who used the services of an unlicensed 
contractor knew that the contractor was unlicensed prior 

to the time that any payments are made. 

FI:SCAL EFFECT: None. 

COMMENTS: 

l.Purpose. According to the sponsor, Judge Quentin Kopp, 
this bill is intended to further encourage unlicensed 
contractors to become licensed by specifically 
authorizing an individual who has used the services of an 
unlicensed contractor to bring an action to recover all 
compensation already paid to the unlicensed contractor 
for performance of any act or contract. The sponsor 
believes that permitting recovery of compensation paid to 
the unlicensed contractor would strengthen the law "in a 
way which criminal sanctions and enforcement do not seem 
to do. n 

2.Background. In a recent case, Cooper v. Westbrook 
Torrey Hills, LP (2000) 81 Cal. App. 4th 1294, the court 
referenced Business and Professions Code Section 7031(a) 
as prohibiting an unlicensed contractor from recovering 
fees, but not requiring any refund of compensation 
already paid to the contractor. 

Cooper relied on Culbertson v. Cizek (1964) 225 Cal. App. 
2d 451, 473, in which the court permitted the unlicensed 
contractor to offset "as a defense against sums due the 
plaintiffs any amounts that would otherwise be due Cizek 
under his contract." This measure is intended to clearly 
state that those using the services of unlicensed 
contractors are entitled to bring an action for recovery 
of compensation paid. 

3.Arguments in Support. The sponsor asserts that the 
Legislature has intended that the public be protected 

Page 2 

AB 678 
Page 2 
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from unqualified contractors by requiring that all 
contractors be licensed. In order to ensure that this 
requirement is met, current law specifically prohibits 
unlicensed contractors from bringing an action to collect 
compensation for the performance of any act or contract, 
regardless of the merits of the cause of action brought 
by the unlicensed individual. This bill is, according to 
the sponsor, 0 not only consistent with the historical 

Page 3 

AB 678 

Page 3 

policy of our state but strengthens that policy 
substantially.n 

4.Requested Amendments. The Committee has been contacted 
to raise a concern that this 0 well-intentioned0 bill 
could cause problems for the legitimate contractors in 
California. The concern deals with the issue of 
incidental/supplemental work. Due to the late timing of 
this concern, this issue is being discussed with the 
author and sponsor and should be addressed in committee. 

SUPPORT AND OPPOSITION: 

Support: Judge Quentin L. Kopp (sponsor) 
California Landscape Contractors Association 
Construction Industry Legislative Council 

Support with Amendments: 

American Fence Contractors' Association, 
California Chapter 

California Fence Contractors• Association 
Engineering Contractors' Association 
Flasher/Barricade Association 

Opposition: None on file 
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Consultant:Robin Hartley 
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ASSEMBLY THIRD READING 
AB 678 (Papan) 
As Amended May 1, 2001 
Majority vote 

JUDICIARY 8 -0 
10-0 

BUSINESS & PROFESSIONS 

-----------------------------------------------------------------
jAyes:jsteinberg, Bates, jAyes:jcorrea; Bogh, Cedillo, 
I jcorbett, Dutra, Harman, I jChavez, Corbett, Kelley, 
I !Longville, Shelley, Wayne I !Leach, Cardoza, Nation, 
I I I jwesson I 
1-----+--------------------------+-----+----------------------~---l 
I I I I I 

SUMMARY : Seeks to authorize persons who use the services of an 
unlicensed contractor to bring an action·to recover all 
compensatio~ paid to the unlicensed contractor for performance 
of any act or contract unless the person knew that the 
contractor was unlicens~d prior to making any payments to the 
contractor. 

EXISTING LAW : 

l)Prohibits unlicensed contractors from bringing an action·to 
collect compensation for the performance of any act or 
contract, regardless of the merits of the cause of action 
brought by the unlicensed individual. 

2)Requires anyone who contracts to do construction work to be 
licensed by the Contractors• State License Board if the total 
price of the job is $500 or more and provides that contracting 
without a license shall be a misdemeanor. 

FISCAL EFFECT : None 

COMMENTS : This bill, sponsored by Judge Quentin Kopp, would 
specifically allow an individual who had used the services of an 
unlicensed contractor to bring an action to recover all 
compensation already paid to the unlicensed contractor for 
performance of any act·or contract, unless the person knew that 
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the contractor was unlicensed prior to making any payments to 
the contractor. In commenting on the need for this bill, the 
author states: 

Page 2 

AB 678 
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Our state's policy since 1939 reflects in Section 7031 of 
the Business and Professions Code the intent of the 
Legislature that the public be protected from unqualified 
contractors. Since 1939, a contractor must be licensed by 
the state in order to recover the value of services 
rendered with or without a written contract. Licensing 
requirements provide minimal assurance that all persons 
furnishing construction services in our state possess the 
requisite skill and character, understand pertinent local 
laws and codes, and know the rudiments of administering a 
contracting business. The Legislature had determined that 
the importance of deterring unlicensed persons from 
engaging in the building or contracting business outweighs 
any harshness to an unlicensed party who provides services 
and then cannot collect compensation. 

According to the sponsor, this bill is intended to address the 
recent case of Cooper v. Westbrook Torrey Hills, LP (2000) 81 
Cal. App. 4th 1294, in which the court, in an unpublished 
portion of the opinion, referred to the Business and Professions 
Code, Section 7031(a) prohibiting an unlicensed contractor from 
recovering fees, but not requiring any refund of compensation 
already paid to the contractor. Cooper relied on Culbertson v. 
Cizek (1964) 225 Cal. App. 2d 451, 473, in which the court 

----------~~~ 

permitted the unlicensed contractor to offset nas a defense 
against. sums due the plaintiffs any amounts that would otherwise 
be due Cizek under his contract.n This bill is intended to 
clearly state that those using the services of unlicensed 
contractors are entitled to bring an action for recovery of 
compensation paid. 

The sponsor further explains the purpose of this bill, stating: 

Section 7031(a) of [the Business and Professions] code 
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requires any contractor suing for money due on a 
construction contract to allege that he or she was a duly 
licensed contractor at all times during performance of the 
work or contract. In AB No. 678, the question has been 
raised as to whether a person for whom work was performed 
by an unlicensed contractor would be entitled to recover 
compensation paid the unlicensed contractor if the person 
receiving the services knew the contractor was unlicensed. 
By a parity of reasoning from the state of the law 
respecting Section 7031(a), knowledge of the status of an 

AB 678 
Page 3 

unlicensed contractor is irrelevant to the recovery of 
_________________ c~o~mp~~en~s~a~t~i~o=n from the unlicensed contractor. California 

courts have unmistakably ruled that in any action by an 
unlicensed contractor to recover for the value of a 
contractor's services rendered or contractual provision, 
the unlicensed contractor cannot recover money even if the 
person for whom the work was performed knew the contractor 

_________________ w~a~s~un~l~i~c~en~s~e~d~. Hydrotech Systems, Ltd. v. Oasis Waterpark 

{1969) 

{1991) 52 Cal. 3d 988, 997-998; Vallejo Development Co. v. 
Beck Development Co., Inc. {1994) 24 Cal. App. 4th 929, 
941; see also Pickens v. American Mortgage Exchange 

269 Cal. App. 2d 299, 302 and Cash v. Blackett {1948) 87 
cal. App. 2d 233. ? 

AB No. 678 constitutes an additional and consistent 
legislative determination that such deterrence can best be 
realized by compelling violators to return all compensation 
received from providing their unlicensed services. That 
rationale is reflected in the judicial decisions involving 
rejected attempts by unlicensed contractors to obtain 
payment based on knowledge of their unlicensed status· by 

persons sued for non-payment of services rendered. That 
policy is furthered in AB No. 678 by specifically 
recognizing the capacity of an owner to recover money 
already paid an unlicensed contractor, even if the person 

· knew the contractor was unlicensed. {Emphasis in 
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original.) 

Analysis Prepared by: Saskia Kim I JUD. I (916) 319-2334 

FN: 0000626 
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Date of Hearing: April 24, 2001 

ASSEMBLY COMMITTEE ON JUDICIARY 
Darrell Steinberg, Chair 

Page 1 

AB 678 
Page 1 

AB 678 (Papan) - As Introduced: February 22, 2001 

----------~S~UB==JE~C~T : UNLICENSED CONTRACTORS 

KEY ISSUE : SHOULD AN INDIVIDUAL WHO USES THE SERVICES OF AN 
UNLICENSED CONTRACTOR BE SPECIFICALLY AUTHORIZED TO BRING AN 
ACTION TO RECOVER FEES ALREADY PAID TO THE UNLICENSED CONTRACTOR 
EVEN THOUGH THE CONTRACTOR HAS FULLY PERFORMED AND THE 
INDIVIDUAL MAY KNOW THE CONTRACTOR IS UNLICENSED? 

SYNOPSIS 

This Measure Allows Individuals Who Use The Services Of An 
Unlicensed Contractor To Bring An Action To Recover All 
Compensation Already Paid To The Unlicensed Contractor. 
According To The Author, The Measure Is Intended To Further 
Encourage Unlicensed Contractors To Become Licensed, Consistent 
With Existing Law. However, The Measure Arguably Allows 
Individuals Who Use Unlicensed Contractors To-Be Unjustly 
Enriched By Permitting Them To Recover Compensation Already Paid 
Despite The Fact That The Contractor Has Fully Performed And 
Despite Knowing That The Contractor Is Unlicensed. An Author's 

-Amendment To Address This Concern Is Contained In The Analysis. 

SUMMARY : Seeks to authorize persons who use the services of an 
unlicensed contractor to bring an action to recover .all 
compensation paid to the unlicensed contractor for performance 
of any act or contract. 

EXISTING LAW : 

l)Prohibits unlicensed contractors from bringing an action to
collect compensation for the performance of any act or 
contract, regardless of the merits of the cause of action 
brought by the unlicensed individual. (Business and 
Professions Code section 7031. All further statutory 
references are to this code.) 
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2)Requires anyone who contracts to do construction work to be 
licensed by the Contractors• State License Board if the total 

AB 678 
Page 2 

price of the job is $500 or more and provides that contracting 
without a license shall be a misdemeanor. (Sections 7048 and 
7028.) 

FISCAL EFFECT : 
fiscal. 

The bill as currently in print is not keyed 

COMMENTS : This bill, sponsored by Judge Quentin Kopp, would 
specifically allow an individtlal who had used the services of an 
unlicensed contractor to bring an action to recover all 
compensation already paid to the unlicensed contractor for 
performance of any act or contract. In commenting on the need 
for the measure, the author states: 

our state's policy since 1939 reflects in Section 7031 of 
the Business and Professions Code the intent of the 
Legislature that the public be protected from unqualified 
contractors. Since 1939, a contractor must be licensed by 
the state in order to recover the value of services 
rendered with or without a written contract. Licensing 
requirements provide minimal assurance that all persons 
furnishing construction services in our state possess the 
requisite skill and character, understand pertinent local 
laws and codes, and know the rudiments of administering a 
contracting business. The Legislature had determined that 
the importance of deterring unlicensed persons from 
engaging in the building or contracting business outweighs 
any harshness to an unlicensed party who provides services 
and then cannot collect compensation. 

According to the sponsor,, this measure is intended to address 
the recent case of Cooper v. Westbrook Torrey Hills, LP (2000) 
81 Cal. App. 4th 1294, in which the court, in an unpublished 
portion of the opinion, referred to Section 7031(a) prohibiting 
an unlicensed contractor from recovering fees, but not requiring 
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any refund of compensation already paid to the contractor. 
Cooper relied on CUlbertson v. Cizek (1964) 225 Cal. App. 2d 
451, 473, in which the court permitted the unlicensed contractor 
to offset •as a defense against sums due the plaintiffs any 
amounts that would otherwise be due Cizek under his contract.• 
This measure is intended to clearly state that those using the 
services of unlicensed contractors are entitled to bring an 
action for recovery of compensation paid. 

The sponsor further explains the purpose of the bill, stating: 

AB 678 
Page 3 

Section 7031(a) of [the Business and Professions] code 
requires any contractor suing for money due on a 
construction contract to allege that he or she was a duly 
licensed contractor at all times during performance of the 
work or contract. In AB No. 678, the question has been 
raised as to whether a person for whom work was performed 
by an unlicensed contractor would be entitled to recover 
compensation paid the unlicensed contractor if the person 
receiving the services knew the contractor was unlicensed. 
By a parity of reasoning from the state of the law 
respecting Section 7031(a), knowledge of the status of an 
unlicensed contractor is irrelevant to the recovery of 

_________________ c~o~mp~~en~s~a~t~i~o=n from the unlicensed contractor. California 
courts have unmistakably ruled that in any action by an 
unlicensed contractor to recover for the value of a 
contractor's services rendered or contractual provision, 
the unlicensed contractor cannot recover money even if the 
person for whom the work was performed knew the contractor 

_________________ w~a==s-=un==l~i~c~en==s~e~d~. Hydrotech Systems, Ltd. v. Oasis Waterpark 

(1969) 

(1991) 52 Cal. 3d 988, 997-998; Vallejo Development Co. v. 
Beck Development Co., Inc. (1994) 24 Cal. App. 4th 929, 
941; see also Pickens v. American Mortgage Exchange 

269 Cal. App. 2d 299, 302 and Cash v. Blackett (1948) 87 
Cal. App. 2d 233. ? 
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AB No. 678 constitutes an additional and consistent 
legislative determination that such deterrence can best be 
realized by compelling violators to return all compensation 
received from providing their unlicensed services. That 
rationale is reflected in the judicial decisions involving 
rejected attempts by unlicensed contractors to obtain 
payment based on knowledge of their unlicensed status by 
persons sued for non-payment of services rendered. That 
policy is furthered in AB No. 678 by specifically 
recognizing the capacity of an owner to recover money 
already paid an unlicensed contractor, even if the person 
knew the contractor was unlicensed. (Emphasis in 
original.) 

Unjust Enrichment. According to the author, this bill is 
intended to protect the public and encourage unlicensed 
contractors to become licensed by specifically authorizing an 
individual who has used the services of an unlicensed contractor 
to bring an action to recover all compensation already paid to 

the unlicensed contractor for performance of any act or 
contract. 

AB 678 
Page 4 

Under the bill, individuals may bring such an action even if the 
contractor has fully performed and even if they knew the 
contractor was unlicensed. In that case, those using the 
unlicensed contractor have not been harmed in any way, but are 
nevertheless authorized to sue to recover compensation paid. As 

a result, those using unlicensed contractors are arguably 
unjustly enriched because they are able to reap the benefits of 
the work done by the unlicensed contractor and are then 
authorized by statute to sue to recover from the contractor all 
compensation paid. Furthermore, those who knew that the 
contractor they were employing was unlicensed arguably have 
"unclean hands," but under this bill they would still be allowed 
to recover. 

On the other hand, the author argues that the Legislature has 
intended that the public be protected from unqualified 
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contractors by requiring that all contractors be licensed. In 
order to ensure that this requirement is met, current law 
specifically prohibits unlicensed contractors from bringing an 
action to collect compensation for the performance of any act or 
contract, regardless of the merits of the cause of action 
brought by the unlicensed individual. In Hydrotech Systems, 
Ltd. v. Waterpark, supra., the court stated "Again, the 
Legislature recently underscored its insistence on a strict 
application of section 7031 despite the balance of equities. 
The 1989 amendments make clear that an unlicensed contractor may 
not recover either 'in law or equity,• and that suit is barred 
•regardless of the merits of the cause of action?'" As a 
result, the sponsor notes, the measure "is not only consistent 
with the historical policy of our state but strengthens that 
policy substantially." 

Author's Amendment. Committee staff discussed with the sponsor 
whether the bill unfairly results in unjustly enriching an 

' individual who uses an unlicensed contractor knowing that the 
contractor is unlicensed and then sues to recover compensation 
paid, despite the full performance of the contractor. The 
sponsor has agreed the bill should be amended to preclude those 
individuals who use the services of an unlicensed contractor 
from being able to recover compensation already paid if they 
knew that the contractor was unlicensed. 

AB 678 

Page 5 

The language of this author• s amendment is limited to the 
individual's actual knowledge of whether or not the contractor 
is licensed, rather than constructive knowledge of that fact. 
As a result, the concern may be raised that individuals will 
purposely remain ignorant as to whether or not a contractor they 
are employing is licensed. The Committee may therefore wish to 
discuss with the author and the.sponsor whether the bill should 
be amended to also preclude individuals from being able to 
recover compensation if they "should have known" that the 
contractor was unlicensed. 
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REGISTERED SUPPORT / OPPOSITION : 

Support 

Judge Quentin Kopp (sponsor) 

Opposition 

None on file 

Analysis Prepared by : Saskia Kim I JUD. I (916) 319-2334 

Page 6 
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Date of Hearing: May 8, 2001 

SUBJECT: 

ASSEMBLY COMMITTEE ON BUSINESS AND PROFESSIONS 
Lou Correa, Chair 

AB 678 (Papan) - As.Amended: May 1, 2001 

Unlicensed contractors. 

SUMMARY: Authorizes persons who use the services of an 
unlicensed contractor to bring an action in court to recover all 
compensation paid to the unlicensed contractor for performance 
of any act or contract. However, this authorization does not 
apply when the person who used the services of an unlicensed 
contractor knew that the contractor was unlicensed prior to the 
time that any payments are made. 

EXISTING LAW 

1)Prohibits unlicensed contractors from bringing an action to 
collect compensation for the performance of any act or 
contract, regardless of the merits of the cause of action 
brought by the unlicensed individual. (Business and 
Professions Code section 7031. All further statutory 
references are to this code.) 

2)Requires anyone who contracts to do construction work to be 
licensed by the Contractors State License Board if the total 
price of the job is $500 or more and provides that contracting 
without a license shall be a misdemeanor. (Sections 7048 and 
7028.) 

FISCAL EFFECT: Unknown. The bill is not keyed fiscal. 

COMMENTS: 

PurpOSe of the Bill . The bill allows individuals who use the 
services of an unlicensed contractor to bring an action to 
recover all compensation already paid to the unlicensed 
contractor. According to the author, the bill is intended to 
further encourage unlicensed contractors to become licensed, 
consistent with existing law. 
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The bill is sponsored by San Mateo County Superior Court Judge 
Quentin Kopp. In commenting on the need for the measure, the 
sponsor states: 

AB 678 
Page 2 

Our state's policy since 1939 reflects in Section 7031 of 
the Business and Professions Code the intent of the 
Legislature that the public be protected from unqualified 
contractors. Since 1939, a contractor must be licensed by 
the state in order to recover the value of services 
rendered with or without a written contract. Licensing 
requirements provide minimal assurance that all persons 
furnishing construction services in our state possess the 
requisite skill and character, understand pertinent local 
laws and codes, and know the rudiments of administering a 
contracting business. The Legislature had-determined that 
the importance of deterring unlicensed persons from 
engaging in the building or contracting business outweighs 
any harshness to an unlicensed party who provides services 
and then cannot collect compensation. 

According to the sponsor, the bill is intended to address the 
recent case of Cooper v. Westbrook Torrey Hills, LP (2000) 81 
Cal. App. 4th 1294, in which the court, in an unpublished 
portion of the opinion, referred to Section 7031(a) prohibiting 
an unlicensed contractor from recovering fees, but not requiring 
any refund of compensation already paid to the contractor. 
Cooper relied on CUlbertson v. Cizek (1964) 225 Cal. App. 2d 
451, 473, in which the court permitted the unlicensed contractor 
to offset 0 as a defense against sums due the plaintiffs any 
amounts that would otherwise be due Cizek under his contract.n 
This measure is intended to clearly state that those using the 
services of unlicensed contractors are entitled to bring an 
action for recovery of compensation paid. 

Unjust Enrichment. According to the author, the bill is 
intended to protect the public and encourage unlicensed 
contractors to become licensed by specifically authorizing an 
individual who has used the services of an unlicensed contractor 
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2/4/2004 Page 3 

to bring an action to recover all compensation already paid to 
the unlicensed contractor for performance of any act or 
contract. 

Under the bill, individuals may bring such an action even if the 
contractor has fully performed. In that case, those using the 
unlicensed contractor have not been harmed in any way, but are 
nevertheless authorized to sue to recover compensation paid. As 

a result, those using unlicensed contractors are arguably 
unjustly enriched because they are able to reap the benefits of 

AB 678 

Page 3 

the work done by the unlicensed contractor and are then 
authorized by statute to sue to recover from the contractor all 
compensation paid. 

On the other hand, the author argues that the Legislature has 
intended that the public be protected from unqualified 
contractors by requiring that all contractors be licensed. In 
order to ensure that this requirement is met, current law 
specifically prohibits unlicensed contractors from bringing an 
action to collect compensation for the performance of any act or 
contract, regardless of the merits of the cause of action 
brought by the unlicensed individual. In Hydrotech Systems, 
Ltd. v. Waterpark, supra., the court stated "Again, the 
Legislature recently underscored its insistence on a strict 
application of section 7031 despite the balance of equities. 
The 1989 amendments make clear that an unlicensed contractor may 
not recover either •in law or equity,• and that suit is barred 
•regardless of the merits of the cause of action ? 10 As a 
result, the sponsor notes, the measure 0 is not only consistent 
with the historical policy of our state but strengthens that 
policy substantially.n 

REGISTERED SUPPORT / OPPOSITION : 

Support 

Judge Quentin Kopp (Sponsor) 
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Opposition 

None· on file. 

Analysis Prepared by: Jay Greenwood I B. & P. I (916} 
319-3301 
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CONCURRENCE IN SENATE AMENDMENTS 
AB 678 (Papan) 
As Amended July 3, 2001 
Majority vote 

AB 678 
Page 1 

-----------------------------------------------------------------
I ASSEMBLY: 
1 

!SENATE: 123-101 (July 20, 
1 1 12001) 

-----------------------------------------------------------------
Original Committee Reference: JUD. 

SUMMARY: Seeks to authorize persons whO use the services of an 
unlicensed contractor to bring an action to recover all 
compensation paid to the unlicensed contractor for performance 
of any act or contract. 

The Senate amendments delete language providing that, in the 
above situation, a person may not recover compensation paid if 
the person knew that the contractor was unlicensed prior to 
making any payments to the contractor. 

EXISTING LAW: 

1)Prohibits unlicensed contractors from bringing an action to 
collect compensation for the performance of any act or 
contract, regardless of the merits of the cause of action 
brought by the unlicensed individual. 

2)Requires anyone who contracts to do construction work to be 
licensed by the Contractors• State License Board if the total 
price of the job is $500 or more and provides that contracting 
without a license shall be a misdemeanor. 

AS PASSED BY THE ASSEMBLY, this bill provided that a person 
using the services of an unlicensed contractor may not recover 
compensation paid if the person knew that the contractor was 
unlicensed prior to making any payments to the contractor. 

FISCAL EFFECT: None 

COMMENTS: This bill, sponsored by Judge Quentin Kopp, would 
specifically allow an individual who had used the services of an 
unlicensed contractor to bring an action to recover all 
compensation already paid to the unlicensed contractor for 

1 
1 
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AB 678 
Page 2 

performance of any act or contract. In commenting on the need 
for this bill, the author states: 

OUr state's policy since 1939 reflects in Section 7031 of 
the Business and Professions Code the intent of the 
Legislature that the public be protected from unqualified 
contractors. Since 1939, a contractor must be licensed by 
the state in order to recover the value of services 
rendered with or without a written contract. Licensing 
requirements provide minimal assurance that all persons 
furnishing construction services in our state possess the 
requisite skill and character, understand pertinent local 
laws and codes, and know the rudiments of administering a 
contracting business. The Legislature had determined that 
the importance of deterring unlicensed persons from 
engaging in the building or contracting business outweighs 
any harshness to an unlicensed party who provides services 
and then cannot collect compensation. 

According to the sponsor, this bill is intended to address the 
recent case of Cooper ~ Westbrook Torrey Hills, LP (2000) 81 
Cal. App. 4th 1294, in which the court, in an unpublished 
portion of the opinion, referred to the Business and Professions 
Code, Section 7031(a) prohibiting an unlicensed contractor from 
recovering fees, but not requiring any refund of compensation 
already paid to the contractor. Cooper relied on CUlbertson v. 
Cizek (1964) 225 Cal. App. 2d 451, 473, in which the court 
permitted the unlicensed contractor to offset "as a defense 
against sums due the plaintiffs any amounts that would otherwise 
be due Cizek under his contract." This bill is intended to 
clearly state that those using the services of unlicensed 
contractors are entitled to bring an action for recovery of 
compensation paid. 

Amendments taken in the Senate remove language which provided 
that a person using the services of an unlicensed contractor may 
not recover compensation paid if the person knew that the 
contractor was unlicensed prior to making any payments to the 
contractor. The Senate deleted this language in order to more 
strongly encourage contractors to become licensed. 

Analysis Prepared ~: Saskia Kim I JUD. I (916) 319-2334 
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AB .678 ---
Page 3 

FN: 0002130 
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FILE COPY 
48930 

06/28/01 5:49 PM 
RN0116878 PAGE 1 
Substantive 

AMENDMENTS TO ASSEMBLY BILL NO. 678 
AS AMENDED IN ASSEMBLY MAY 1, 2001 

Amendment 1 
On page 2, line 12, strike out the comma, strike out 

lines 13 and 14, and insert a period 

- 0 -

~[29t(c 
~\L 
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PHILIP M. VERMEULEN 
GOVERNMENTAL RELATIONS 

3457 CASTLE CREEK CT. ROSEVILLE, CA 95661 
(916) 784-7055 PHONE (916) 784-2852 FAX 

email: phil@pvgov.com 
website: www.pvgov.com 

June 19, 2001 

TO: Members of the Senate Business and Professions Committee 

RE: AB 678 (Papan) - Support With Amendment 

Dear Members: 

On behalf of my clients, the Engineering Contractors' Association, the California Fence 
Contractors' Association, the Sacramento Builders' Exchange, the Marin Builders' 
Exchange, the Flasher/Barricade Association, the Flasher/Barricade Association and the 
California Chapter of the American Fence Contractors' Association, I urge your 
committee's SUPPORT IF AMENDED OF AB 678 (Papan) when it is heard in 
committee on June 25. 

For your information, my clients total over 20,000 licensed contractors in the state. It has 
been our goal for years to eliminate unlicensed contractors. Unfortunately, as the bill 
currently reads, we fear that the bill could well end up affecting legitimately licensed 
contractors. This is something that we are sure that Superior Court Judge Quentin Kopp, 
as sponsor of the bill, would not want to do. 

Our specific concern deals with the issue of incidental/supplemental work as it is defined 
in Section 7059 of the Business and Professions Code. A portion of Section 7059 states: 

''Nothing contained in this section shall prohibit a specialty contractor from taking and 
executing a contract involving the use of two or more crafts or trades, if the performance 
of the work in the crafts or trades, other than in which he or she is licensed, is incidental 
and supplemental to the performance of the work in the craft for which the specialty 
contractor is licensed." 

There has never been a set number for what constitutes incidental/supplemental work, 
because it varies according to the specific job. A good example of this type of work is as 
follows. A licensed C-36 plumber is installing a dishwasher. His craft involves running 
the pipe to the dishwasher. Part of installing the dishwasher entails connecting the 
electricity to the appliance; however, technically this is C-1 0 electrical contractor work. 
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According to the incidental/supplemental section, this would be construed as 
incidental/supplemental work which is necessary to complete the project. Hence, a C-36 
plumbing contractor would be permitted to connect the electrical wire to enable the 
dishwasher to work. 

While a plumber, literally, installs dishwashers every day, there could come a time when 
that work was challenged by an electrician. If, by chance, the staff member at the 
Contractors' Board interpreted this as being work that only a C-10 electrical contractor 
could perform, then the plumber would technically not be licensed. Thus, if AB 678 
were to pass as it presently reads, the customer could claim that he didn't need to pay the 
contractor. 

This example is a simplification, but it accurately explains how the well-intentioned AB 
678 could cause severe problems for the legitimate contractors in California. Therefore, 
our attorney, Mr. Sam Abdulaziz, has a suggested amendment which should resolve our 
problem and allow us to fully support AB 678. 

On Page 3, Line 1 of the bill, we request that the word "and" be replaced with "or''. 
Thus, the line would read, "licensure, and (3) did not know or reasonably should not 
have" ....... . 

With this minor change, Mr. Abdulaziz believes that the unintentional trap against 
legitimate contractors will be resolved. We will also be delighted to actively support the 
bill. I will also be prepared to testify in support of the measure in committee next 
Monday. 

Thank you for your assistance in this matter. 

Sincerely, 

Philip M. Vermeulen 
Legislative Advocate 

cc: Sam Abdulaziz 
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'l:i~rtley, Rol)in~' 
From: Gage, Bill 

. :· ·.'-'.:! -.... -_':·'·:··-·· . 

Sent: Saturday, June 16, 2001 1 :04 PM 
To: 'Philip M Vermeulen' 
Cc: Hartley, Robin 
Subject: RE: 

Hi Phil: 
Robin is doing the analysis on the bill. Please give her a call. If Sam has 
concerns he can submit a letter to the Committee. Thanks. 
----Original Message--
From: Philip M Vermeulen [mailto:pvermeulen@rcsis.coml 
Sent: Friday, June 15, 2001 4:20PM 
To: Bill Gage 
Subject: 

Hi Bill: 
Who's the staff person on AB 678 (Papan)? I've been talking to Sam about 
concerns that we have with the bill. While we fully support going after 
unlicensed contractors, there are times when licensed contractors could also 
be caught in the bill's trap. For example, incidental/supplemental work is left 
vague in the law intentionally since each job constitutes different conditions. 
Technically, a licensed contractor could be caught in the bill's trap if he was 
ruled not to be doing incidental work even though on a previous job of 
similiar conditions, the contractor was ruled ok. 
There needs to be some kind of language in the bill to address the legitimate 
contractor so that he's not caught up. Again, we support the intentions of the 
bill. It's just that as it reads now the legitimate contractor could well be the 
one who gets screwed. 
I'd be happy to have Sam talk with us on a conference call about it if you'd 
like (or whomever is working the bill). 
Thanks, 

Phil 
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PARKE D. TERRY 

LEGISLATIVE AovocATE 

LIVINGSTON 0 MATTESICH 

JUv ? 
1 2oo1 

June 20, 2001 

Honorable Liz Figueroa, Chair 
Senate Business & Professions Committee 
Room 2057 State Capitol 

L!vrnGSTON & MATTESICH 

LAw CoRPORATION 

Sacramento, CA 95814 

RE: AB 678 (Papan) - Support from California Landscape 
Contractors Association 

Senate Business & Professions Committee 

1201 K STREET, SUITE 1100 

SACRAMENTO, CA 95814-3938 

FACSIMILE: (916) 448'1709 

E-MAIL: PTERRy@LMLAW.NET 

TELEPHONE: (916) 442·nu Exr. 3013 

DearS~: June 25,2001 

Our client, :: c&ornia Landscape Contractors Association, respectfully urges your "Aye" 
vote on AB 678, a measure that would authorize homeowners and other persons to bring an 
action to recover all compensation paid to an unlicensed individual in connection with a work 
of improvement unless the owner knew the individual was unlicensed. 

Unlicensed contracting activity remains a major concern ofCLCA's 2500 members. Licensed 
contractors are required to "play by the rules" which includes demonstrating knowledge of 
contracting laws and regulations, passing an examination in the skill or trade covered by the 
license, maintaining a surety bond, paying workers' compensation premiums on behalf of 
employees, complying with labor laws relating to wages, hours, and record-keeping, and 
withholding of other employee taxes as required by state and federal law. 

Actions may be brought against licensed contractors for their alleged failure to perform work or 
for performance of work in a substandard manner. The same right ought to be extended to 
consumers who have unknowingly engaged an unlicensed individual. For these reasons we ask 
that you take favorable action on AB 678. 

cc: Assembl ber Lou Papan 
Bill Gage, Chief Consultant 
Richard Paul, Consultant 

i:\00 104-00 1 \ab678sbp06200 11.doc 
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PA!\KE D. 't!llkY 

Lso•s~<TI•E ADvocATL 

£-n_ . .E/'73 

L Ill N G !I ON 0 M A!! f Sr!.frl'n 1Nt ca 
llG ""':-""S -lAt. lJ n 

-~""' __ .Dy --.44l""--

.. ,. !/JUI 

Honorable John Campbell, Vice Chair 
Assembly Business & Professions Coii'Iiilirtee 
Room 2174 State Capitol 
Sacramento, CA 95814 

RE: AB 618 (Papan) -Support from California Landscape 
Contractors Association 

Assembly Business & Professions Committee 
Hearing Date: May 8, 2001 

Dear Assembly Member Campbell: 

--
May 3, 2001 

LI\'I!'IOSTON & MATi'ZSlCII 

LAw CoRPOI\ATlOII 

1~01 K STm::rn. SL'm~ 11oo 

SAci\AMe~·To, CA gsl:h.l.- 5958 

FACSlMit,c;: (gJ6) -148'1709 

E-MAIL: ~TE:JOI.Y@LMU.W.l'lr.T 

T!l;t.ll!P110flll!:: (916) 4-42·nu ExT. 3013 

Our client, the California Landscape Contractors Association, respectfully urges. your "Aye'' vote on 
AB 678, a measure that would authori~e homeowners and other persons to bring an action to 
recover all compensation paid to an unlicensed individual in connection with a work of 
improvement. 

Unlicensed contracting activity remains a major concern of CLCA' s 2500 members. Licensed 
contractors are required to "play by the rules'~ which includes demonstrating knowledge of 
contracting laws and regulations, passing an examination in the skill or trade covered by the license, 
maintaining a surety bond, paying workers' compensation premiums on behalf of employees, 
complying with labor laws relating to wages, hours, and recor&.keqJing, and withholding of other 
employee taxes as required by state and federal law. 

Actions may be brought against licensed contractors for their alleged failure to perform work or for 
performance of work jn a substandard manner. The same right ought to be extended to consumers 

· who have engaged an unlicensed individual. For these reasons we ask that you take favorable 

( '-·. 

action on..AB 678. 

s~ia~~~~ 
pki{E D. TERRY ·; 

The Honorable{ou Papan ./ cc: 
Mr. Jay Greenwood, Chief Consultant 
Assembly Republican Caucus 
California Landscape Contractors Association 

i:\oo 1 04..00l\~b678~bp0So.lo1l.doc 

ZS£-= ?10/EIO.d Sll-! liBO-?Z£-916 33!!1~~0~ d!S 3!VN3s-woJ= wd£v: 10 lOOZ-vl-unr 



0858

~ent oy: AHUC/CCGj 

MEMBE~S 

Atnatlcan Subconlracla111 
.4sscaladoh I Oallroinia: 

Bay Area Chaplllf 
Capltlll City Chaplllr 

Inland Cfonpire Chiipbtr 
~os AnoelesiOrange Co. Chap19r 

Rl!ll\lrwlllirrtllil'e CIU!pter 
S.n Diago Ch11phlr 

lkJIIdere ~nges 
Service Center 

California Cr;mferei'IQI of Meson 
Conlradiar As&octaiJ•, ll'la.: 

Fresno Chaphlr 
L.os An;e!M Counly Chapter 

Montamy-santt Cl\l;r.: ct~Cter 
North say Chaplet 

Ora11Q8 COIIft~ ChapW' 
SaCI8mento Chapter 

Saddle~ Valley Chapler 
Slln Bei'Nirdino Ql.,eor 

sen bleao CN~pter 
Sal! Franc:iseo Chapter 

Sr 111ftlira-Venturo Chapter 
SOIJtlllay chlll*tl!r 

california Landscape 
CQI'Iti$18 Assoliiation 

Cllllfaml.a Building Material 
Oealers Association 

Floor Oovartno Aer;aeialir.W 
Centtat Coast Counllr:s 

Jna\llaligll conn~ 
AssoclaUal'l 

lnsdtute of HeallfiG (ll'ld Air 
OcndlllcnlnQ lhlilllllt/ies Inc:. 

Pointing i O•~lil'l9 
Oonb11t:totl of callfomla: 
Easl Bay Ccuntlaa PDCA 

Lo:; fohgeles C""'Y POCA 
Tri.COUnty Cheptar POCl\ 

PlumblnQ. Healing & CoollnV 
Canlnlczal'!l or Cltflflln!'-

S•ntlr Berilara Oonltactilrs 
l$oclatlon 

Woodwortc lnatllutlll of O;litll'niil 

I 

'-· 

CILC ADVOCAIE 
$kip O.um 

916 a:se u~:;;,~i Apr·22·0~ 14:53j Pags 1 i1 

DATE: April 21, 2001 
API? Z 3 2DOJ 

TTO: Assembly Judiciary Committee 

FR: Skip Daum. Advocate 
L.flJ NL GH JM HP 

-BG MS BY~ --- ~ -
~e: . AB 678 (Papao) ... ., SUPPORT 

This bill would authorize a person who utilizes an unlicensed contractor to 
bring an ~ction in any court of competent jurisdiction in this stllte for recovery of 
compensation paid to the unlicensed contractor for performance of any aet ot 
contract. 

It is a direct method of clamping down on underground contractor activity. 

1401 P STREET, #1412 SACtlAMaNTO. CALIFORNIA 95814 
PHONE: (81 &) 658..0250 FAX.: (916) 65a..tlZ52 

ZSE-~ ?10/?IO'd Bll-! liBO-?ZE-916 33!!1~~0J dtS 3!VN3S-WDJ~ Wd£y: 10 IOOZ-?1-unr 
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BACKGROUND 
AB 678 Contractors 

Source: Judge Quentin Kopp (650) 363-4817 
Staff: Glenda Hubner 319-2019 

JUl-.! 4 2001 

No known similar bills before either this session or a recent previous session of 
legislature. 

No known interim hearings on the subject matter of the bill. 

Witnesses: Judge Quentin Kopp 

Explanation of the problem or deficiency in the present law which the bill seeks to 
remedy and how the bill resolved the problem: 
Our state's policy since 1939 ret1ects in Section 7131 of the Business and Professions 
Code the intent of the Legislature that the public be protected from unqualified 
contractors. Since 1939, a contractor must be licensed by the state in order to recover the 
value of services rendered with or without a written contract. Licensing requirements 
provide minimal assurance that all persons furnishing construction services in our state 
possess the requisite skill and character, understand pertinent local laws and codes, and 
know the rudiments of administering a contracting business. The Legislature had 
determined that the importance of deterring unlicensed persons from engaging in the 
building or contracting business outweighs any harshness to an unlicensed party who 
provides services and then cannot collect compensation. 

Existing law prohibits any unlicensed contractor from bringing or maintaining an action 
to recover compensation in any court in this state. Currently no person engaged in the 
business or acting in the capacity of a contractor, may bring or maintain any action, or 
recover in law or equity in any action, in any court of this state for the collection of 
compensation for the performance of any act or contract where a license is required by 
this chapter without alleging that he or she was a duly licensed contractor at all times 
during the performance of that act or contract, regardless of the merits of the cause of 
action brought by the person 

This bill would clarify that a person who utilizes the services of an unlicensed contractor 
may bring an action in any court of competent jurisdiction in this state to recover all 
compensation paid to the unlicensed contractor for performance of any act or contract. 

This authorization does not apply when the person who used the services of an unlicensed 
contractor knew that the contractor was unlicensed prior to the time that any payments 
are made. 
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Permitting recovery of compensation paid to the unlicensed contractor would strengthen 
the law in a way which criminal sanctions and enforcement do not seem to do. 

The bill allows individuals who use the services of an unlicensed contractor to bring an 
action to recover all compensation already paid to the unlicensed contractor. According 
to the author, the bill is intended to further encourage unlicensed contractors to become 
licensed, consistent with existing law. 

The bill is sponsored by San Mateo County Superior Court Judge Quentin Kopp. In 
commenting on the need for the measure, the sp<;msor states: 
Our state's policy since 1939 reflects in Section 7031 of the Business and Professions 
Code the intent of the Legislature that the public be protected from unqualified 
contractors. Since 1939, a contractor must be licensed by the state in order to recover the 
value of services rendered with or without a written contract. Licensing requirements 
provide minimal assurance that all persons furnishing construction services in our state 
possess the requisite skill and character, understand pertinent local laws and codes, and 
know the rudiments of administering a contracting business. The Legislature had 
determined that the importance of deterring unlicensed persons from engaging in the 
building or contracting business outweighs any harshness to an unlicensed party who 
provides services and then cannot collect compensation. 

According to the sponsor, the bill is intended to address the recent case of Cooper v. 
Westbrook Torrey Hills, LP (2000) 81 Cal. App. 4th 1294, in which the court, in an 
unpublished portion of the opinion, referred to Section 7031 (a) prohibiting an unlicensed 
contractor from recovering fees, but not requiring any refund of compensation already 
paid to the contractor. Cooper relied on Culbertson v. Cizek (1964) 225 Cal. App. 2d 
4 51, 4 73, in which the court permitted the unlicensed contractor to offset "as a defense 
against sums due the plaintiffs any amounts that would otherwise be due Cizek under his 
contract." This measure is intended to clearly state that those using the services of 
unlicensed contractors are entitled to bring an action for recovery of compensation paid. 
Unjust Enrichment . According to the author, the bill is intended to protect the public 
and encourage unlicensed contractors to become licensed by specifically authorizing an 
individual who has used the services of an unlicensed contractor to bring an action to 
recover all compensation already paid to the unlicensed contractor for performance of 
any act or contract. 

Under the bill, individuals may bring such an action even if the contractor has fully 
performed. In that case, those using the unlicensed contractor have not been harmed in 
any way, but are nevertheless authorized to sue to recover compensation paid. As a 
result, those using unlicensed contractors are arguably unjustly enriched because they are 
able to reap the benefits of the work done by the unlicenSed contractor and are then 
authorized by statute to sue to recover from the contractor all compensation paid. 

The Legislature has intended that the public be protected from unqualified contractors by 
requiring that all contractors be licensed. In order to ensure that this requirement is met, 
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current law specifically prohibits unlicensed contractors from bringing an action to 
collect compensation for the performance of any act or contract, regardless of the merits 
of the cause of action brought by the unlicensed individual. In Hydrotech Systems, Ltd. 
v. Waterpark , supra., the court stated "Again, the Legislature recently underscored its 
insistence on a strict application of section 7031 despite the balance of equities. The 
1989 amendments make clear that an unlicensed contractor may not recover either 'in 
Jaw or equity,' and that suit is barred 'regardless ofthe merits ofthe cause of action?"' 
As a result, the sponsor notes, the measure "is not only consistent with the historical 
policy of our state but strengthens that policy substantially." 

Please see attached letter for further explanation. 
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SuPERIOR CoURT oF CALIFORNIA. CoUNIT OF SAN MATEo 

QUENTIN' L. KOPP 
JUDGE 

AI" ... 
JYJJ.;:.J" 

• of\ 200/ 

HALL OF JUSTICE AND RECORDS 
400 CO'IMIY CENI'ER 

REDWOOD CITY. CALIFORNIA 940611·1655 

March 21, 2001 

Members of the Assembly Judiciary Committee 
State Capitol 
Sacramento, CA 95814 

Re: Assembly Bill No. 678 

Dear Ladies and Gentlemen: 

\ 

(650) 363-4817 
FAX (650) 363·4698 

E-mail: qkopp@co.sanmateo.ca.us 

LJp _NL_GH JM 
BG_MsJy-HP--

As the sponsor of Assembly Bill No. 678, I thank you for 
consideration of it. 

Our state's policy since 1939 reflects in Section 7031 of the 
Business and Professions Code the intent of the Legislature that 
the public be protected from unqualified contractors. Since 193 9, 
a contractor must be licensed by the state in order to recover the 
value of services rendered with or without a written contract. 
Licensing requirements provide minimal assurance that all persons 
furnishing construction services in our state possess the requisite 
skill and character, understand pertinent local laws and codes, and 
know the rudiments of administering a contracting business. The 
Legislature long ago determined that the importance of deterring 
unlicensed persons from engaging in the building or contracting 
business outweighs any harshness to an unlicensed party who 
provides service and then cannot collect compensation. 

As you know from the bill's content, AB No. 678 authorizes a 
consumer who utilizes an unlicensed contractor to sue to recover 
any money already paid the unlicensed contractor. It adds such 
provision to Section 7031(a) of the Business and Professions Code, 
and obviously is not only consistent with historical policy of our 
state but strengthens that policy substantially. 
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"-··. 

Members of the Assembly Judiciary Committee 
March 22, 2001 
Page 2 

I strongly urge approval of AB No. 678 which was inspired by 
the California Court of Appeal's recent reference to lack of such 
an authorization or enabling provision in California law. 

;;;;;;tift\lff 
~~,rrrriN L. KOPP . ~ u 

QLK:dtm 
cc: Honorable Louis J. Papan 
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SUPERIOR CoURT oF CALIFORNIA. CoUNTY oF SAN MATEo 
HALL OF JUSTICE AND RECORDS 

400 COUNTY CEN'IER 
REDWOOD CriY. CALIFORNIA 94063-1655 

QUENTIN L. KOPP 
JUDGE 

Honorable Louis J. Papan 
Room 3173 
State Capitol 
Sacramento,95814 

March 13, 2001 

filtAR 1 r. 2001 

Re: Assembly Bill No. 678 

Dear Lou: 

(650) 363-4817 
FAX (650) 363-4698 

E-mail: qkopp@co.samnateo.ca.us 

LJP\_NL_GH_IM_BP _ 
BG_MS_BY_ 

Thank you for introducing Assembly Bill No. 678 which 
expressly authorizes a person receiving services of an unlicensed 
contractor to sue to recover all compensation paid to the 
unlicensed contractor. The bill thusly amends Section 7031 of the 
Business and Professions Code. 

Section 7031(a) of that code requires any contractor suing for 
money due on a construction contract to allege that he or she was 
a duly licensed contractor at all times during performance of the 
work or contract. In AB No. 678, the question has been raised as 
to whether ·a person for whom work was performed by an unlicensed 
contractor would be entitled to recover compensation paid the 
unlicensed contractor if the person receiving the services knew the 
contractor was unlicensed. By a parity of reasoning from the state 
of the law respecting Section 7031(a), knowledge of the status of 
an unlicensed contractor is irrelevant to the recovery of 
compensation from the unlicensed contractor. California courts 
have unmistakably ruled that in any action by an unlicensed 
contractor to recover for the value of a contractor's services 
rendered or contractual provision, the unlicensed contractor cannot 
recover money even if the person for whom the work was performed 
knew the contractor was unlicensed. Hydrotech Systems, Ltd. v. 
Oasis Waterpark (1991) 52 Cal 3d 988, 997-998i Vallejo Development 
Co. v. Beck Development Co., Inc. (1994) 24 Cal. App. 4th 929, 941i 
see also Pickens v. American Mortgage Exchange (1969) 269 Cal. App. 
2d 299, 302 and Cash v. Blackett (1948) 87 Cal. App. 2d 233. 

Section 7031 of the Business and Professions Code reflects the 
intent of the Legislature that the public be protected from 
unqualified contractors. The ·licensing requirements provide 

f minimal assurance that all persons furnishing building and 
\.____ construction services in California possess the requisite skill and 

character, understand pertinent local laws and codes, and know the 
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Honorable Louis J. Papan 
March 13, 2001 
Page 2 

rudiments of administering a contracting business. The obvious 
intent of Section 7031 is to discourage persons who have not 
complied with the licensing requirements from offering or providing 
their unlicensed services for compensation. Section 7031 controls, 
despite any perceived injustice to the unlicensed contractor. It 
represents a legislative finding that the importance of deterring 
unlicensed persons from engaging in the contracting business 
outweighs any harshness to an unlicensed party. AB No. 678 , 
constitutes an additional and consistent legislative determination 
that such deterrence can best be realized by compelling violators 
to return all compensation received from providing their unlicensed 
services. That rationale is reflected in the judicial decisions 
involving rejected attempts by unlicensed contractors to obtain 
payment based on knowledge of their unlicensed status by persons 
sued for non-payment of services rendered. That policy is 
furthered inAB No. 678 by specifically recognizing the capacity of 
an owner to recover money already paid an unlicensed contractor, 
even if the person knew the contractor was unlicensed. 

The legislative intent set forth above should be manifested in 
a committee analysis of the bill, as well as by a published letter 
to the Assembly Journal of Proceedings. 

QLK:dtm 
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SuPERIOR COURT OF CALIFORNIA. CoUNTY OF SAN :MATEO 

QuENTIN L. KOPP 
JUDGE 

. Louis J. Papan, Esq .. 

NORTHERN BRANCH COURT 
1050 MlSSIDN ROAD 

SO!.JTI{ SAN F.RANCIS:O. CALIFORNIA. ~so 

July 18, 2000 

660 El Camino Real 
Millbrae, California 9403Q 

Dear Lou: 

P.06/10 

./!.''·· 1 9 ·1(:/)r' ... 1~. I' ,l) 

I enclose a copy of the recent California court of Appeal 
decision in Cooper v. Westbrook Torrey Hills, LP. 

You will note on page 7295 of the enclosure that the court, in 
an unpublished portion of the opinion, refers to the state law 
preventing an·unlicensed building contractor from recovering fees 
but not requiring any refund of fees already paid an unlicensed 
contractor. 

I think California law should be amended to require the refund 
of fees paid an unlicensed contractor. While I've observed a few 
criminal actions against unlicensed contractors during my lB months 
as a superior court judge, I don't believe those cases receive much 
in the way of intensive attention. Permitting recovery of fees 
paid an unlicensed contractor would strengthen the law in a way 
which criminal sanctions and enforcement don't seem to do. 

Please advise me of a time at which we may .confer. 

?L:L ~ L. KOPP 

QLK:dtm 

Enclosure 
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• ··:·~·:>~.:_· ... :·~:~·cruAL ANo PRocEouRAL. 
~~.,; ::,,:,·~{~~ · .... ·.:BACKGROUND.:.,::·. :. · · 

·. ·:.Coo~er and Westbrook owned adjac:enr pan:els of land 
they, wtShed . ·to: develop. :·:.Towarcf that end. . Cooper. 
Westbrook and other ·acljoining landowners en~d into a 
·~lopment Agrc~:mcnt with the City of San Diego (the 
<;:ity) and a ~cparate Agreement Among Developers (AAD) 
with each other dated June 14.- 1989. ··The agreement 'wilh 
City rcqui(Cd Westbrook and Cooper .to pay the City lhc 
c:ost .of infrastructure. improvements that the City. would 
mDkc.4 ln ·:addition. :..Wcstbioolc.. _coop~r -~~ .. other 
. ·. . . .. :;. . ·. . . . . . . . . . : ~ .... ·· " ~-~ · ... 
.~: • Ulitkr"Callfurnlti 'Rufe6 -,j-Coui-1. · n~le · P76(hJ i111J '76./," the 
.itt~rVdllCio!J' ~1Titrapl!. · Fa_c:llllli .:Difll ::PrDCt!tJw,.IJI ·sar:tgniund. 
D..:aulon l11ri!J Cuncl•uiOif orrt a:,.lj/ieJfor pu/JIIt:~ZtiDif. >·!; re .. 
... 1;.·.·.· ·;,-:i::.;,•, .,t.,·.:•_, . ., __ .-r:.· .:· .. -::;:· ....... ! ·.-:·· : • ••.•• :~=-.:~··=·· ..• •· 

l,.~ Fonnct"iy AG ~ ADoci~ LLC. 1111d .1\GLL Corpcinulon.<~·'' 
· ."!''l,'·)·~:.··J;! :·-:.·1· ,.,~,.~ .... ,·: .. ....-:.- ~·c: ··· :".·: .;:·· ·. : ... -.r: , : .-:· .. ;; :: •"':.; ;.· 
J •• ~.:AII rulo .rc:fL..Cn~ M: .io the C11lifomb RUles ·or Coun unlc:U 
ulh•'!NII5c ~d.,,,.,·,:, .. : "'·: . · .. • · · '' : · ··: •.· .. · ,; ... ;, •· .,.· · .... ·• • 
~ ',,;:. 1.,.:·. • ;.J;;.~. •. ·: .. ~·,,-:, ... ':'• ,. '1 1 :.., ': ,.; ', ·, : ': ... '~ :· :. ·::,• 1 ' •,'•, • 

•. '·The Cl!Y IIBI\-'ed IO rnivido :a lire: Jtalion. A hlghwll)'.ln~U~:hllllse. I •. 
sCdlnu:ullllll'lll bllsln and eumplcc.: other proj~IS whi'h bcneRit:d cadi • 
ofllla:'llilldowners.···::_·, .. ; ·.·•. ·.:·· :··· •: .. ···:"·': .......... c'' ·.-;:·~ 

. . ..... . ... ~ 
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Friday, July 7, 2000 Daily Appellate Report \ 7295 

First, Westbrook relies on Sequoia Yacuum Sysrems v. 
StrtuUl:y (1964) 229 Clll.App.2d 281. In Sequoia. the court 
held rule 26(c) oaly allows recovery of a premium on a 
sun:ty bond IUld therefore refUsed to award the expenses 
assoc:.ialcd with a deposit in lieu of a bond bcs:ausc it was 
not a spccitically enumerated cost. (Iii. at p. 289.) 
Westbrook also relies on Golf West of KenJucky, Inc. v. 
Life lwvulon, Inc. (1986) 178 Cai.App.Jd 313, in which 
the court held rule 26(c) prohibited recovery of costs 10 
collatcnlJize a surety bond because such coSl5 were not 
specifically enumerated. (Jd at pp. 316-3 17.) 

Finally, Westbrook n:llcs on Geldermann. Inc. v. 
Bruner (1992) 10 Ca1.App.4th 640, where the court also 
refused to award costs incumd in the process of securing a 
letter of credit in order ta collateralize a surety bond 
bec::wsc this cost was not specifically listed in rule 26(1?). 
(/d. at p. 644.) In reaching this conclusion, the 
GeldermaNJ court put lhe Legislature on notice that J:Uic 
26(c) led to inequitable results. The court stated rule 26{c:) 
"ignores the commercial realitias of today which may 
require an expendi~ for a Jetter of credit to serve :15 

security," and further noted that "[f]aimess in this case 
would compel (plaintiff] to reimburse [defendant] for the 
cost of the letter of credit. • (ld at p. 644.) The court 
fUrther advised the defendant to make his argument to the 
Judicial Council, the body charged with amending and 
adopting California Rules of Court. (Ibid.) 

The Judicial Council responded directly to the 
Gelderman11 court's c:oncem by adding. as of January I. 
1994, subpart 6 to rule 26(c) and expressly pcnnining 
recovery of any "other cxpansep needed 10 obtain :a bond, 
including the cost of obtaining a letter of credit. (Rule 
26(c)(6); see also 9 Witkin, Cal. Procedure {4th eel. 1997) 
Appeal,§ 819, p. 845.) 

Westbrook argues that the amendment to the rule is a 
strict one directed solely at the situations present in 
Geldsrmarm and Golf West, that Is, costs associated with 
obtaining a surety bond. However, :IS Cooper points cut. 
under section 995.730 we are required to treat a bond and a 
deposit in lieu of a bond as equivalents. Because under 
rule 26(c)(6) the cost of obtaining a bond is recoverable, 
the cost of making a cash deposit is also recoverable. 
Thus, contrary to the trial court's finding, Cooper was 
entitled to recover the reasonable and necessary expenses 
he incurred in making the cash deposit. 

/This Pari Is Not Cmijledfnr Pf!blic'!.!!.'!!'l. 
-·-·- ..... ····-·····-····--·-·-,,yJ ___ __;:, 

As we htne nDituJ. in addition to d~ternrining Cooper's 
ap~nses were no/ recoverable under rule 26(c). in the 
alternative the trial court found that if it had thtt power to 
aword costs it would rrot do so. Although we agree 1lra1 
our rtview of lhis alternative aspect of tile trial L'Uirrt's 
ruling i.r limited to determining lflnetlrer there has been an 
abuse of discretion (Cit/:ens for Responsible Development 
v. City of West Hollyltload (1995) 39 Cai.App . .Jth .J90. 
506). on this record we agree with Cooper thai such cJIJ 

abuse occurr~d 
In rna11ing to tax Cooper's cosiS, Westbrook arg11ed that 

his interesl upensu were unnece.r.rcuy .because Coopt!r 
could hove paid the amounts due under lhe AAD "under 
protest" and recovc:NJd them from Westbrook following Iris 
successful appeal. /iuwc:ver, Cuopcr did o.ffttr w pay 
Westbrook lhe amount due so long as We.flbrooA: aJ!rer:d 1u 
repay the money in the c:vent Cooper wa.r .m''''r:~[lll 1111 

llpptu~l. Westbrook refit.otcd Cuc1per's o.ffel", A.r Coupt!r 
points out, such an agrcf!ment u•a.r prohuh(v ~~~cc:.'\..'ltii'Y 
hecotLre all ' /.'It: lutll ret•t:nt.,· till mrlicc!n.ft!cl 

(It!,\' lllJt l't!C{IIil'l! 1 nv 

refund of fees paid to an un/icerrsed contraci'or. (See 
CUlbu tJtm o. GT.tlt;-ft96ol}- 225 Cab4pp.lzi Ofi:S 1. ~'11:1 
Thlu on this record tJuu·e was no basis upon which the trial 
court could find that the expense of eillutr a bond or ·a 
deposit was avoidable by 1va,y of voluntary paymenl of the 
underlying obligmion. 
· Westbrook funher argued the method Cooper chose ;,, 

staying 1he foreclosure was more costly 1ha'' obtaining a 
suref)l bond However this argument 1vas not on adequate 
basis upon which 10 deny cosls ollogether. 

Finally. Westbrook argued that allowing Cooper 10 
recover his loan costs was grossly unfair in light of'"" 
S/.6 million windfalf Cooper received by ,.;r111e of a11r 
judgment. In some respects. we are sympathetic lo this 
argument. Hct'ling provided Cooper with such a large . 
uncompensated benefit, il is somewhal harsh to require 
that Wtwhroolc provide Cooper with any fi~rther 
compensation. However, the trial court's poll'er to de1ry or 
reduce costs under rule 16(c) is limited to costs which arc 
either unnec.:ssary or unreasonable. (See Nelstm ''· 
Anderson (1999) i2 Cai.App . .Jth Ill. /J/-132 
{interpreling similar provisions of Code Civ. Prac .. 
§ 1032].) The trial court has no general poll'er to reduce 
costs. othenvise proper. on 1he basis that it would impose 
an undue burdcm on a part)!. Rather, that is a power whiclr 
is reserved to a reviewing court in making an atvarJ of 
cosrs u11der rule 26(a). (Rami,.e= v. St. Paul Fire & Marine 
Ins. Ca. (1995) 35 Cai.App . .Jth .J7J, ./78.) "Only 1hc 
rl!'lliewing court is empowered to deparl from tire 1uual rule 
for awarding casls when '!he interests of justice require it,' 
as by directing !he parties 10 bear their own costs. by 
awarding costs to a/her than the nominal prevailing partY,. 
or by apportioning costs among the parties. {Cilalions.j"G 
(Ibid.) 

/End of Part Not Certifi~d for Puhllcationf 

CONCLUSION 
Because there was no basis in the record upon which the 

trial couri could properly deny Coopets request for the 
interest costs he incurred in making lhe deposit needed to 
stay foreclosure pending his prior appc:ll. the trial court's 
order must be reversed. On remand the trial court is 
directed ro 
award Cooper such interest c:xpenses as it finds were 
reasonable: and necessary. . 

Order reversed: Cooper to recover his costs of appeal. 

We concur: 
WORK, Acting P.J. 
MciNTYRE. J. 

BENKE.J. 

• 1/,•nm.ft! 011r '''llliltilllr ill lhr: flriCJ' (1/lfh'ul hus Wtri!J. thr! 0111)1 
m11un.r lor ••iridr "'" Ull'onl of c:u.rts I'ICIJ' '"' ull<'f't!ll ~ lo,l' "'DJ' of an 
•JJplic111iu., 111 '"~"It tlott n:milliUtr. (/Wmirt!= "· ~·,. }'uut Fire « 

Alrm .. f! lll.t. Cu .. 5Uf1TII, JJ C"<<l . .tpp . .Jth Uf p. r.~ .. 'IIIC ]j(t/).) No 
~·,cir IIJI(Jiiulliwr lrtU hc.:11 mudc. 
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landowners agreed to improve their respective parcels in a 
number of respectS, including for instance altering existing 
soil levels. The AAD made Westbrook, Cooper and other 
adjoining landowners financially responsible for the cost of 
these improvements. 

Westbrook supervised and advanced the cost of 
approximately Sl.6 million in improvements to Cooper's 
property. The improvements were required under the 
Development Agreement and Cooper secured the amounts 
advanced by Westbrook with a deed oftrust on his land. 

However, at no relevant time did Westbrook hold a 
California contractor's license. After learning that 
Westbrook did not have a contraCtor's license. Cooper 
stopped making payments to Westbrook. In response to 
Cooper's failure 1.0 pay for improvements it had made, 
Westbrook recorded a notice of default under the deed of 
trust. 

In order to prrvent the foreclosure proceeding from 
moving forward, Cooper filed suit against Westbrook on 
January 17, 1997, seeking declaratory and injunctive relief. 
Cooper alleged that as an unlicensed contractor, Westbrook 
could not recover any compensation for .the improvements 
it had made to Cooper's property. (Bus. & Prof. Code, § 
7028, subd. (a).) 

On August 21, 1997, the trial court, on stipulated facts, 
entered judgment for Westbrook and detmnined that under 
the circumstances of the case, W cstbrook was not required 

'hold a contractor's license to perform work on Coopers 
.lld. 

Westbrook re-noticed the default and foreclosure sale 
under the Deed of Trust on September 9, 1997. On 
September 10, 1997, Cooper filed a notice of appeaL 

Because its other attempts to stay foreclosure were 
unsuccessfuJ,S Cooper asked the trial court to set an 
amount for an undertaking. The trial court set an amount 
of S2.S million, one and one-half times the amount of the 
disputed debt. 

In order to finance the undertaking, Cooper obtained a 
SJ million loan and deposited $2.5 million of the loan 
proceeds with the clerk of the court. Cooper used the 
remaining loan proceeds to pay interest on the loan. 

On November 16, 1998. we reversed the trial court's 
judgment. (0029421.} We found that Westbrook's 
improvements to Cooper's property were work which 
required a contractor•s license and that accordingly Cooper 
was not required to pay for the work. (Bus. & Prof. Code, 
s7028, subd. (a).) 

On remand, Cooper filed a memorandum in which he 
sought to recover over $200,000 in expenses he had 
incum:d in making his deposit. The trial court determined 
rule 26(c) does not pennit a party to recover the expenses · 
associated with making a c:ash deposit in lieu of a surety 
bond. In the alternative the trial coun stated that even if it 
had discretion to award them to Cooper. "I would not in my 
discretion award Mr. Cooper the costs." 

We reverse the trial court's order. 

5 Cooper r:qucsled that Westbrook voluntarily sllly its non-judicial 
fon:closurc pcndin& the appc::al in a lcllcr dated September 23, 1997. 
Westbrook rejected !his request. 

Cooper filed a petition for writ or supc~Kdclls wilh this cour\ 
requcstins a slay of the foreclosure. The writ wa& denied. Cooper 
then oiTcrcd WeStbrook an irrevo~blc ler.tcr of credit for 1M cntin:: 

. amount claimed, plus intcrcsL in cxcbllll&e for WClo1broak"s 
agn:cmcntto forc~;o fon:clasure pending appeal. WI!Stbronk rcjc:cccd 
Cooper's proposal and continued with the fon:closul\! proceeding. 
Cor.pcr went so fill 11:1 to otTer to pay the full ~~mount of the c:I:Umcd 
debt fl.:nding appeal if Westbrook wnuld a~rcc not tu m-sue th:ll 
paymt..-nl would renclcr' the appClll mout. Wc:Sibrook d~linc:d this 
prop~.~'>:ll as \loc:ll. · 

DISCUSSION 

I 
Rule 26(c)(6) requires that reasonable expenses 

necessary to acquire a bond are to be awarded to the 
prevailing party. Code of Civil Procedure6 section 
995.730 explicitly requires that a deposit given in place of 
a bond must be treated in !he same manner as a bond. 
Thus, contrary to the trial court's ruling. the reasonabl~ 
expense incurred in making a deposit must be awarded a 
prevailing party such as Cooper. 

. In pertinent part, rule 26(c:) provides: "The party to 
whom costs- are awarded may recover only the following. 
when actually incuiTCd: ... (5) the premium on any SUJ'Cl)' 
bond procured by the party recovering costs, unless the 
court to which the remittitur is transmitted determines thal 
the bond was uMccessary and (6) other expense reasonably 
necessary to procure the surety bond, such as the expense 
of acquiring a letter of credit required as collateral for the 
bond.~ 

In 1982, the Legislature enacted a specific: provision 
governing deposits in lieu of bonds, section 995.730. 
Section 995.730 provides: ~A deposit given instead of a 
bond has the same force tJIId effect, is treated the same, and 
is subject to the same conditions, liability, and staturory 
provisions, includinglrovisions for increase and deQcase 
of amount, as the bon ." (§ 995.730, italics added.) 

The Judicial Council is empowered to "adopt rules fur 
court administration, practice and procedure, not 
inconsistent with statute, and perfonn other functions 
prescribed by statute.~ (Cal. Const., art. VI. § 6, italics 
added; see also 2 Witkin. Cal. Procedure (4lh ed. 1996) 
Courts, § 204, pp. 272-273.) Pit is sc:Uled that in order to 
comply with the constitutional requirement of consistency 
with statutory Jaw, a rule of court must not conflict wilh the 
staturory intent." (Ti'atLS-Action Commercial Investors, 
Ltd. v. Firmaterr, Inc. (1997) 60 Cal.App.4th 352. 364; see 
also People v. Hall (1,994) 8 Cal.4th 9SO, 960-963; 
California Court RepOt"ters A.rsn. v. Judicial Council of 
California (1995) 39 Cai.App.4th 15, 2S-26: cf. COJC v. 
SuperifJJ' Court (1993) 19 Cai.App.4th 1046, JOS0-1051 
{applying a similar provision of Gov. Code., § 68070 
authorizing courts to make local rules "'not inconsistent 
with law"').) [fa COUrt cannot COnstniC a ·rule of court to be 
consistent with a statute, the rule .is invalid. (Maldonado v. 
Superior Court (1984) 162 Cai.App.3d 1259, 1265.) The 
hierarchy is well established: "the rules promulgated by 
the Judicial Council arc subordinak: to statutes." (/d. at p. 
126S.) 

rn order to read rule 26(c} consistent with section 
995.730, the reasonable or necessary costs associated with 
procuring a deposit in lieu of a bond must be awarded to a 
prevailing pany.? Nevertheless, Westbrook maintains that 
rule 26(c) only permits recovery of the costs specified by 
the rule. In making this argument, Westbrook relies on 
three cases which, in light of later statutory and rule 
changes. are no longer controlling. 

1' Unless otherwise noted. all statutory rcfc:n::nccs 11n:: to the 
California Code of Civil Procedure. 

' Other jurisl!ictions b:tVc: considered this iSS11c and have rcaJ:hcd 
similar conclusions. Colts or colhnc:ral 111'1:: n:covcrablc ewc:n thou~ 
the: security w~ not labeled a whond." In Tnms World Alrli~ Inc . 
w.lluxhr::s (2d Cir. 197S) SIS F.ld 173, ccrt. dcnil:d (1976) 424 U.S. 
934, the: Sceond Circuil awarded the prcv11ilifll defendant . the 
n:asonllblc costs or 11 letlc:r of crcdil.. 11.~ well u the cost of n:quircd 
quDJ'U:rly :IUdiiS or the dcfc:nlilllll CO~y'S IICl wl'flh. bolh or whidt 
were providcll "in lieu of pmvidin~; 11 supersedes bond.· (ld. Ill p. 
177.) . 

P.09/10 
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MODIFICATION 
CRIMINAL LAW AND PROCEDURE 

Officer's attempt to obtain consetat to search 
does not require Miranda warning, 

whether or nor defendatat is in crutody. 

Cite as 2000 Daily Journal D.A.R. 1296 

THE PEOPLE, 
Plaintiff and Respondent, 

v. 
NOLAN BREWER, 

Defendant and Appellmt. 

No. Bl32056 
{Super. Ct. No. SA030961) 
California Court of Appeal 
Second Appellate District 

DiviSion Five 
Filed July S, 2000 

ORDER MODIFYING OPINION 
[NO CHANGE lN JUDGMENT) 

THE COURT:• 
. It is orclcmi thu the opinion filed herein on June 8, 
\ Jl)O, and cenified for publication be modified in the 
~.following particulars: . · 

·On page 121, third sentence of the second full 
paragraph, beginning "In reaching this conclusion" is 
deleted and the following sentence is inserted in its place 

In reaching this conclusion, the coun in Whitfield 
relied on the holding of the United Stales Supreme 
Court in Oregon v. Elslad (1985) 470 U.S. 298, 
308 [the fruit of the poisonous tree c:(lnccpt docs 
not apply to require suppression when the alleged 
fruit is a subsequent statement voluntarily given by 
a suspect since a mere failure to admonish a suspect 
does not render the initial statement coerced 
although the initial statement is inadmissible 
because it is a violation of Miranda], and Michigan 
v. Tucker (1974) 417 U.S. 433,446 {the fruit of the 
poisonous tree concept does not apply to '1'ruits" of 
a swcmenr talcen in contravention of Miranda 
where the alleged violation Is a failure to 
admonish]. 

In the sentence quoted above, after the words "violation 
of Miranda]," add as footnote 8 the following ·footnote, 
which will require renumbering of all subsequent 
footnotes: · 

1 In Dickerson v. Unllcd States (2000J U.S. (2000 
Daily Journal D.A.R. 6789). IJic Supreme Court mid'e ciCIII 
lh11t Miranda warnings lll'C constirulionally based, and also 
ra.flirmed lhc: validity oflhc ruling in Elstad thllt llu: fruit of 
lhe poisonous tree doctrine dcv.oloped in Founh Amendment 

( cases does not apply in QSc:S involving nOJI·coen::ivc 
vioiBlions or Miranda because "unreasonable! searches under 

i. ~ the FOW1h Amclndmenl lll'C dilfc:rcnt l'roin unw11mcd 
intcnoallian "under the fifth Amcndmc:nl." (ld. at p. 
(2000 Daily Journal D.A.It at p. 67~).J -

On page 142, first sentence of the first full paragraph. 
before the word "violation," the word "ledmical" is deleted 
so that the sentence reads: 

Wei will examine tho rcc:ord to determine if the trial 
coun was cofT'CCt in its dcterminar.ion that 
defendant's statements WeR not cocn:ccl even 
though there was a violation of Miranda due to a 
failure to admonish defendant about his rishts. 

There is no change In judgment 

• WEISMAN, J. • TURNER. P J ARMSTRONG, J. 

' Judie or the Los Angeles Counl)' Superior Coun, assigned b)' the 
Chief Justice pursuanl lo llllic:le Vl, KCiion 6 ol the California 
Consaibl&ion. 

1 See Daily AppellAte Rcpon or Jyne 12, 2000, Pill" 6086, column 
2, lines 13-29, first full Plll'liCJIIPh. 

2 See Daily Appellate Report or June 12, 2000, page 6087, column 
l, line 4, second full para;ruph. 

P.l0/10 
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.. 

State of California 
Secretary of State 

I, ALEX PADILLA, Secretary of State of the State of California, 

hereby certify: Assembly Business & Professions Committee, AB678, 2001 

That the attached transcript of ?? page(s) is a full, true and 
correct copy of the original record in the custody of this office. 

Sec/State Form CE-109 (REV 0112015) 

IN WITNESS WHEREOF, I execute this 
certificate and affix the Great Seal of the State 
of California this day of 

December 6, 2019 

ALEX PADILlA 
Secretary of State 

@ OSP 09 113643 
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Business and Professions 
Date of Hearing: 05/08/2001 
BILL NO. AB 419 AB 488 AB 585 AB 678 
ACTION VOTED ON Do pass; re- Do pass as Do pass; re- Do pass 

refer to amended refer to 
Cmte on Appr Cmte on Appr 

Aye : No Aye : No Aye : No Aye : No 
Correa (Chair) X : X : X : X : 
Campbell, John (V. X : X : X : Not V:oting 
Chair) 
Bogh X : X : X . X : . 
Cedillo X : X : X : X : 
Chavez X .. X : X : X : 

Corbett X : X : X : X : 
Kell~y X : X . X : X : . 
Koretz X : X . X : Not Voting . 
Leach X : X : X : X : 
Matthews(*Cardoza) X : X : X : X : 
Nation X : X : X : X : 
Wesson X : X : X : X : 

Ayes: 12 Ayes: 12 Ayes: 12· Ayes: 10 
Noes: 0 Noes: 0 Noes: 0 Noes: 0 

{Note: *Indicates Daily Journal . ) 

RECEIVED: ------

-~. 
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54400 
04/27/01 10:55 AM 
RN0112538 PAGE 1 
Substantive 

AMENDMENTS TO ASSEMBLY BILL NO. 678 

Amendment 1 
On page 2, line 8, after "contract" insert: 

, unless the person knew that the contractor was unlicensed prior to 
the.time that any payments were made to the contractor 

- 0 -

' 
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54400 
04/27/01 10:55 AM 
RN0112538 PAGE 1 
Substantive 

AMENDMENTS TO ASSEMBLY BILL NO. 678 

Amendment 1 
On page 2, line 8, after "contract" insert: 

, unless the person knew that the contractor was unlicensed prior to 
the time that any payments were made to the contractor 

- 0 -
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1 performance of tliat act or contract, regardless of the merits of the 
2 cause of action brought by the person, except that this prohibition 
3 shall not apply to contractors who are each inclividually licensed 
4 under this chapter but who fail to comply with Section 7029. 
S (b) A person who utilizes the services of an unlicensed 
6 contractor may bring an action in any court of compe,ent 
7 jurisdiction in this state to recover all compensation paid to the 
8 unlicensed contractor for performance of any act or contract, unless 

the person knew that the contractor was unlicensed prior to the time 
that any payments are made. 
9 (c) A security interest taken to secure any payment for the 
1 0 performance of any act or contract for which a license is required 
11 by this chapter is unenforceable if the person performing the act 
12 or contract was not a duly licensed contta.ctor at all times during 
13 the _performance of the act or contract. 
14 te1 
15 ( ci) If licensure or proper licensure is controverted, then proof 
16 of licensure pursuant to this section shall be made oy production 
17 of a verified certificate of licensure from the Contractors• State 
18 License Board which establishes that the individual or entity 
19 bringing the action was duly licensed in the proper classification 
20 of contractors at all times during the performance of any act or 
21 contract covered by the action. Nothing herein shall require any 
22 person or entity controverting licensure or proper licensure to 
23 produce a verified certificate. When licensure or proper licensure 
24 is controverted, the burden of proof to establish licensure or proper 
25 licensure shall be on the licensee. 
26 w 
27 (e) The judicial doctrine of substantial compliance shall not 
28 apply under this section where the person who engaged in the 
29 business or acted in the capacity of a contractor has never been a 
30 duly licensed contractor in this state. However, the court may 
31 determine that there has been substantial compliance with 
3 2 licensure requirements under this section if it is shown at an 
3 3 evidentiary hearing that the person who engaged in the business or 
34 acted in the capacity of a contractor (1) had been du1y licensed as 
3 5 a contractor in this state prior to the performance of the act or 
36 contract, (2) acted reasonably and in good faith to maintain proper 
3 7 licensure, and (3) did not know or reasonably should not have 
3 8 known that he or she was not duly licensed. Subdivision (b) of 
39 Section 143 does not apply to contractors subject to this 
40 subdivision. 

~UUl 
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5\g)o\ 

(2)REPORTS OF STANDING COMMITTEES<c2> 

~(2) Committee on Business and Professions 

~ Date of Hearing: May 08~ 2001 [ ]<r> 

~ Mr. Speaker: Your Committee on Business and Professions reports: 

~ Assembly Bill No. 678 (10-0) 

(l)With the recommendation: Do pass. <1> 

U'v (oyy-1_0t , Chair ----------------------------CORREA 

(S)Above bill(s) ordered to second reading. ,. 
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Date of Hearing: May 8, 2001 

AB678 
Page 1 

ASSEMBLY COMMITTEE ON BUSINESS AND PROFESSIONS 
Lou Correa, Chair 

AB 678 (Papan) -As Amended: May 1, 2001 

SUBJECT: Unlicensed contractors. 

SUMMARY: Authorizes persons who use the services of an unlicensed contractor to bring an 
action in court to recover all compensation paid to the unlicensed contractor for performance of 
any act or contract. However, this authorization does not apply when the person who used the 
services of an unlicensed contractor knew that the contractor was unlicensed prior to the time 
that any payments are made. 

EXISTING LAW 

1) Prohibits unlicensed contractors from bringing an action to collect compensation for the 
performance of any act or contract, regardless of the merits of the cause of action brought by 
the unlicensed individual. (Business and Professions Code section 7031. All further 
statutory references are to this code.) 

2) Requires anyone who contracts to do construction work to be licensed by the Contractors 
State License Board if the total price of the job is $500 or more and provides that contracting 
without a license shall be a misdemeanor. (Sections 7048 and 7028.) 

FISCAL EFFECT: Unknown. The bill is not keyed fiscal. 

COMMENTS: 

Purpose of the Bill. The bill allows individuals who use the services of an unlicensed contractor 
to bring an action to recover all compensation already paid to the unlicensed contractor. 
According to the author, the bill is intended to further encourage unlicensed contractors to 
become licensed, consistent with existing law. 

The bill is sponsored by San Mateo County Superior Court Judge Quentin Kopp. In comme~ting 
on the need for the measure, the sponsor states: 

Our state's policy since 193 9 reflects in Section 7031 of the Business and Professions 
Code the intent of the Legislature that the public be protected from unqualified 
contractors. Since 1939, a contractor must he licensed by the state in order to recover the 
value of services rendered with or without a written contract. Licensing requirements 
provide minimal assurance that all persons furnishing construction services in our state 
possess the requisite skill and character, understand pertinent local laws and codes, and 
know the rudiments of administering a contracting business. The Legislature had 
determined that the importance of deterring unlicensed persons from engaging in the 
building or contractingbusiness outweighs any harshness to an unlicensed party who 
provides services and then cannot collect compensation. 
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According to the sponsor, the bill is intended to address the recent case of Cooper v. Westbrook 
Torrey Hills, LP (2000) 81 Cal. App. 4th 1294, in which the court, in an unpublished portion of 
the opinion, referred to Section 7031(a) prohibiting an unlicensed contractor from recovering 
fees, but not requiring any refund of compensation already paid to the contractor. Cooper relied 
on Culbertso~ v. Cizek (1964) 225 Cal. App. 2d 451, 473, in which the court permitted the 
unlicensed contractor to offset "as a defense against sums due the plaintiffs any amounts that 
would otherwise be due Cizek under his contract." This measure is intended to clearly state that 
those using the services of unlicensed contractors are entitled to bring an action for recovery of 
compensation paid. 

Unjust Enrichment. According to the author, the bill is intended to protect the public and 
encourage unlicensed contractors to become licensed by specifically authorizing an individual 
who has used the services of an unlicensed contractor to bring an action to recover all 
compensation already paid to the unlicensed contractor for performance of any act or contract. 

Under the bill, individuals may bring such an action even if the contractor has fully performed. 
In that case, those using the unlicensed contractor have not been harmed in any way, but are 
nevertheless authorized to sue to recover compensation paid. As a result, those using unlicensed 
contractors are arguably unjustly enriched because they are able to reap the benefits of the work 
done by the unlicensed contractor and are then authorized by statute to sue to recover from the 
contractor all compensation paid. 

On the other hand, the author argues that the Legislature has intended that the public be protected 
from unqualified contractors by requiring that all contractors be licensed. In order to ensure that 
this requirement is met, current law specifically prohibits unlicensed contractors from bringing 
an action to collect compensation for 'the performance of any act or contract, regardless of the 
merits of the cause of action brought by the unlicensed individual. In Hydrotech Systems, Ltd. v. 
Waterpark, supra., the court stated "Again, the Legislature recently underscored its insistence on 
a strict application of section 7031 despite the balance of equities. The 1989 amendments make 
clear that an unlicensed contractor may not recover either 'in law or equity,' and that suit is 
b¥fed 'regardless of the merits of the cause of action ... "' As a result, the sponsor notes, the 
measure "is not only consistent with the historical policy of our state but strengthens that policy 
substantially." 

REGISTERED SUPPORT I OPPOSITION: 

Support 

Judge Quentin Kopp (Sponsor) 

Opposition 

None on file. 

Analysis Prepared by: Jay Greenwood/ B. & P. I (916) 319-3301 
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Date of Hearing: April24, 2001 

ASSEMBLY COMMITTEE ON JUDICIARY 
Darrell Steinberg, Chair 

AB 678 (Papan)- As Introduced: February 22, 2001 

SUBJECT: UNLICENSED CONTRACTORS 

• AB 678 
Page 1 

KEY ISSUE: SHOULD AN INDIVIDUAL WHO USES THE SERVICES OF AN 
UNLICENSED CONTRACTOR BE SPECIFICALLY AUTHORIZED TO BRING AN 
ACTION TO RECOVER FEES ALREADY PAID TO THE UNLICENSED CONTRACTOR 
EVEN THOUGH THE CONTRACTOR HAS FULLY PERFORMED AND THE INDIVIDUAL 
MAY KNOW THE CONTRACTOR IS UNLICENSED? 

SYNOPSIS 

This Measure Allows Individuals Who Use The Services Of An Unlicensed Contractor To Bring 
An Action To Recover All Compensation Already Paid To The Unlicensed Contractor. 
According To The Author, The Measure Is Intended To Further Encourage Unlicensed 
Contractors To Become Licensed, Consistent With Existing Law. However, The Measure 
Arguably Allows Individuals Who Use Unlicensed Contractors To Be Unjustly Enriched By 
Permitting Them To Recover Compensation Already Paid Despite The Fact That The Contractor 
Has Fully Performed And Despite Knowing That The Contractor Is Unlicensed An Author's 
Amendment To Address This Concern Is Contained In The Analysis. 

SUMMARY: Seeks to authorize persons who use the services of an unlicensed contractor to 
bring an action to recover all compensation paid to the unlicensed contractor for performance of 
any act or contract. 

EXISTING LAW: 

-1) Prohibits unlicensed contractors from bringing an action to collect compensation for the 
performance of any act or contract, regardless of the merits of the cause of action brought by 
the unlicensed individual. (Business and Professions Code section 7031. All further 
statutory references are to this code.) 

2) Requires anyone who contracts to do construction work to be licensed by the Contractors' 
State License Board if the total price of the job is $500 or more and provides that contracting 
without a license shall be a misdemeanor. (Sections 7048 and 7028.) 

FISCAL EFFECT: The bill as currently in print is not keyed fiscal. 

COMMENTS: This bill, sponsored by Judge Quentin Kopp, would specifically allow an 
individual who had used the services of an unlicensed contractor to bring an action to recover all 
compensation already paid to the unlicensed contractor for performance of any act or contract. In 
commenting on the need for the measure, the author states: 
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Our state's policy since 1939 reflects in Section 7031 of the Business and Professions 
Code the intent of the Legislature that the public be protected from unqualified 
contractors. Since 1939, a contractor must be licensed by the state in order to recover the 
value of services rendered with or without a written contract. Licensing requirements 
provide minimal assurance that all persons furnishing construction services in our state 
possess the requisite skill and character, understand pertinent local laws and codes, and 
know the rudiments of administering a contracting business. The Legislature had 
determined that the importance of deterring unlicensed persons from engaging in the 
building or contracting business outweighs any harshness to an unlicensed party who 
provides services and then cannot collect compensation. 

According to the sponsor, this measure is intended to address the recent case of Cooper v. 
Westbrook Torrey Hills, LP (2000) 81 Cal. App. 4th 1294, in which the court, in an unpublished 
portion of the opinion, referred to Section 7031 (a) prohibiting an unlicensed contractor from 
recovering fees, but not requiring any refund of compensation already paid to the contractor. 
Cooper relied on Culbertson v. Cizek (1964) 225 Cal. App. 2d 451, 473, in which the court 
permitted the unlicensed contractor to offset "as a defense against sums due the plaintiffs any 
amounts that would otherwise be due Cizek under his contract." This measure is intended to 
clearly state that those using the services of unlicensed contractors are entitled to bring an action 
for recovery of compensation paid. 

The sponsor further explains the purpose of the bill, stating: 

Section 7031 (a) of [the Business and Professions] code requires any contractor suing for 
money due on a construction contract to allege that he or she was a duly licensed 
contractor at all times during performance of the work or contract. In AB No. 678, the 
question has been raised as to whether a person for whom work was performed by an 
unlicensed contractor would be entitled to recover compensation paid the unlicensed 
contractor if the person receiving the services knew the contractor was unlicensed. By a 
parity of reasoning from the state of the law respecting Section 7031(a), knowledge of the 
status of an unlicensed contractor is irrelevant to the recovery of compensation from the 
unlicensed contractor. California courts have unmistakably ruled that in any action by an 
unlicensed contractor to recover for the value of a contractor's services rendered or 
contractual provision, the unlicensed contractor cannot recover money even if the person 
for whom the work was performed knew the contractor was unlicensed. Hydrotech 
Systems, Ltd. v. Oasis Waterpark (1991) 52 Cal. 3d 988, 997-998; Vallejo Development 
Co. v. Beck Development Co., Inc. (1994) 24 Cal. App. 4th 929, 941; see also Pickens v. 
American Mortgage Exchange (1969) 269 Cal. App. 2d 299,302 and Cash v. Blackett 
(1948) 87 Cal. App. 2d 233 .... 

AB No. 678 constitutes an additional and consistent legislative determination that such 
deterrence can best be realized by compelling violators to return all compensation 
received from providing their unlicensed services. That rationale is reflected in the 
judicial decisions involving rejected attempts by unlicensed contractors to obtain payment 
based on knowledge of their unlicensed status by persons sued for non-payment of 
services rendered. That policy is furthered-in AB No. 678 by specifically recognizing the 
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capacity of an owner to recover money already paid art unlicensed contractor, even if the 
person knew the contractor was unlicensed. (Emphasis in original.) 

Unjust Enrichment. According to the author, this bill is intended to protect the public and 
encourage unlicensed contractors to become licensed by specifically authorizing an individual 
who has used the services of an unlicensed contractor to bring an action to recover all 
compensation already paid to the unlicensed contractor for performance of any act or contract. 

Under the bill, individuals may bring such an action even if the contractor has fully performed 
and even if they knew the contractor was unlicensed. In that case, those using the unlicensed 
contractor have not been harmed in any way, but are nevertheless authoiized to sue to recover 
compensation paid. As a result, those using unlicensed contractors are arguably unjustly 
enriched because they are able to reap the benefits of the work done by the unlicensed contractor 
and are then authorized by statute to sue to recover from the contractor all compensation paid. 
Furthermore, those who knew that the contractor they were employing was unlicensed arguably 
have "unclean hands," but under this bill they would still be allowed to recover. 

On the other hand, the author argues that the Legislature has intended that the public be protected . 
from unqualified contractors by requiring that all contractors be licensed. In order to ensure that 
this requirement is met, current law specifically prohibits unlicensed contractors from bringing 
an action to collect compensation for the performance of any act or contract, regardless of the 
merits of the cause of action brought by the unlicensed individual. In Hydrotech Systems, Ltd. v. 
Waterpark, supra., the court stated "Again, the Legislature recently underscored its insistence on 
a strict application of section 7031 despite the balance of equities. The 1989 amendments make 
clear that an unlicensed contractor may not recover either 'in law or equity,' and that suit is barred 
'regardless of the merits of the cause of action ... '" As a result, the sponsor notes, the measure "is 
not only consistent with the historical policy of our state but strengthens that policy 
substantially." · 

Author's Amendment. Committee staff discussed with the sponsor whether the bill unfairly 
results in unjustly enriching an individual who uses an unlicensed contractor knowing that the 
contractor is unlicensed and then sues to recover compensation paid, despite the full performance 
of the contractor. The sponsor has agreed the bill should be amended to preclude those 
individuals who use the services of an unlicensed contractor from being able to recover 
compensation already paid if they knew that the contractor was unlicensed. 

The language of this author's amendment is limited to the individual's actual knowledge of 
whether or not the contractor is licensed, rather than constructive knowledge of that fact. As a 
result, the concern may be raised that individuals will purposely remain ignorant as to whether or 
not a contractor they are employing is licensed. The Committee may therefore wish to discuss 
with the-author and the sponsor whether the bill should be amended to also preclude individuals 
from being able to recover compensation if they "should have known" that the contractor was 
. unlicensed. 

REGISTERED SUPPORT I OPPOSITION: 
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Support 

Judge Quentin Kopp (sponsor) 

Opposition 

None on file 

Analysis Prepared by: Saskia Kim I JUD. I (916) 319-23 34 

AB678 
Page 4 
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Date ofHearing: May 8, 2001. 
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ASSEMBLY COMMITTEE ON BUSINESS AND PROFESSIONS 
Lou Correa, Chair 

AB 678 (Papan) - As Amended: May 1, 2001 

SUBJECT: UNLICENSED CONTRACTORS 

KEY ISSUE: SHOULD AN INDIVIDUAL WHO USES THE SERVICES OF AN 
UNLICENSED CONTRACTOR BE SPECIFICALLY AUTHORIZED TO BRING AN 
ACTION TO RECOVER FEES ALREADY PAID TO THE UNLICENSED CONTRACTOR 
EVEN THOUGH THE CONTRACTOR HAS FULLY PERFORMED AND THE 
INDIVIDUAL MAY KNOW THE CONTRACTOR IS UNLICENSED? 

SYNOPSIS 

This Measure Allows Indiviquals Who Use The Services Of An Unlicensed Contractor To Bring 
An Action To Recover All Compensation Already Paid To The Unlicensed Contractor. 
According To The Author, The Measure Is Intended To Further Encourage Unlicensed 
Contractors To Become Licensed, Consistent With Existing Law. However, The Measure 
Arguably Allows Individuals Who Use Unlicensed Contractors To Be Unjustly Enriched By 
Permitting Them To Recover Compensation Already Paid Despite The Fact That The Contractor 
Has Fully Performed And Despite Knowing That The· Contractor Is Unlicensed. An Author's 
Amendment To Address This Concern Is Contained In The Analysis. 

SUMMARY: Seek to authorize persons who use the services ofan unlicensed contractor to 
bring an action to recover all compensation paid to the unlicensed contractor for performance of 
any act or contract. 

EXISTING LAW 

1) Prohibits unlicensed contractors from bringing an action to collect compensation for the 
performance of any act or contract, regardless of the merits of the cause of action brought by 
the unlicensed individual. (Business and Professions Code section 7031. All further 
statutory references are to this code.) 

2) Requires anyone who contracts to do construction work to be licensed by the Contractors' 
State License Board if the total price of the job is $500 or more and provides that contracting 
without a license shall be a misdemeanor. (Sections 7048 and 7028.) 

FISCAL EFFECT: The bill as currently in print is not keyed fiscal. 

COMMENTS: This bill, sponsored by Judge Quentin Kopp, would specifically allow an 
individual who had used the services of an unlicensed contractor to bring an action to recover all 
compensation already paid to the unlicensed contractor for performance of any act or contract. 
In commenting on the need for the measure, the author states: 
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Our state's policy since 1939 reflects in Section 7031 ofthe Business and Professions 
Code the intent of the Legislature that the public be protected from unqualified 
contractors. Since 193 9, a contractor must be licensed by the state in order to recover the 
value of services rendered with pr without a written contract. Licensing requirements 
provide minimal assurance that all persons furnishing construction services· in our state 
possess the requisite skill and character, understand pertinent local laws and codes, and 
know the rudiments of administering a contracting business. The Legislature had 
determined that the importance of deterring unlicensed persons from engaging in the 
building or contracting business outweighs any harshness to an unlicensed party who 
provides services and then cannot collect compensation. 

_According to the sponsor, this measure is intended to address the recent case of Cooper v. 
Westbrook Torrey Hills, LP (2000) 81 Cal. App. 4th 1294, in which the court, in an unpublished 
portion of the opinion, referred to Section 7031 (a) prohibiting an unlicensed contractor from 
recovering fees, but not requiring any refund of compensation already paid to the contractor. 
Cooper relied on Culbertson v. Cizek (1964) 225 Cal. App. 2d 451,473, in which the court 
permitted the unlicensed contractor to offset "as a defense against sums due the plaintiffs any 
amounts that would otherwise be due Cizek under his contract." This measure is intended to 
clearly state that those using the services of unlicensed contractors are entitled to bring an action 
for recovery of _compensation paid. 

The sponsor further explains the purpose of the bill, stating: 

Section 7031(a) of [the Business and Professions] code requires any contractor suing for 
money due on a construction contract to allege that he or she was a duly licensed 
contractor at all times during performance of the work or contract. In AB No. 678, the 
question has been raised as to whether a person for whom work was performed by an 
unlicensed contractor would be entitled to recover compensation paid the unlicensed 
contractor if the person receiving the services knew the contractor was unlicensed. By a 
parity of reasoning from the state ofthe law respecting Section 7031(a), knowledge ofthe 
status of an unlicensed contractor is irrelevant to the recovery of compensation from the· 
unlicensed contractor. California courts have unmistakably ruled that in any action by an 
unlicensed contractor to recover for the value of a contractor's services rendered or 
contractual provision, the unlicensed contractor cannot recover money even if the person 
for whom the work was performed knew the contractor was unlicensed. Hydrotech 
Systems, Ltd. v. Oasis Waterpark (1991) 52 Cal. 3d 988, 997-998; Vallejo Development 
Co. v. Beck Development Co., Inc. (1994) 24 Cal. App. 4th 929, 941; see also Pickens v. 
American Mortgage Exchange (1969) 269 Cal. App. 2d 299, 302 and Cash v. Blackett 
(1948) 87 Cal. App. 2d 233 .... 

AB No. 678 constitutes an additional and consistent legislative determination that such 
deterrence can best be realized by compelling violators to return all compensation 
received from providing their unlicensed services. That rationale is reflected in the 
judicial decisions involving rejected attempts by unlicensed contractors to obtain 
payment based on knowledge of their unlicensed status by persons sued for non-payment 
of services rendered. That policy is furthered in AB No. 678 by specifically recognizing 
the capacity of an owner to recover money already paid an unlicensed contractor, even if 
the person knew the contractor was unlicensed. (Emphasis in original.) 
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Unjust Enrichment. According to the author, this bill is intended to protect the public and 
encourage unlicensed contractors to become licensed by specifically authorizing an individual 
who has used the services of an unlicensed contractor to bring an action to recover all · 
compensation already paid to the unlicensed contractor for perfonp.ance of any act or contract. 

Under the bill, individuals may bring such an action even if the contractor has fully performed 
and even if they knew the contractor was unlicensed. In that case, those using the unlicensed 
contractor have not been harmed in any way, but are nevertheless authorized to sue to recover 
compensation paid. As a result, those using unlicensed contractors are arguably unjustly 
enriched because they are able to reap the benefits of the work done by the unlicensed contractor 
and are then authorized by statute to sue to recover from the contractor all compensation paid. 
Furthermore, those who knew that the contractor they were employing was unlicensed arguably 
have "unclean hands," but under this bill they would still be allowed to recover. 

On the other hand, the author argues that the Legislature has intended that the public be protected 
from unqualified contractors by requiring that all contractors be licensed. In order to ensure that 
this requirement is met, current law specifically prohibits unlicensed contractors from bringing 
an action to collect compensation for the performance of ari.y act or contract, regardless of the 
merits of the cause of action brought by the unlicensed individual. In Hydrotech Systems, Ltd. v. 
Water,park, supra., the court stated "Again, the Legislature recently underscored its insistence on 
a strict application of section 7031 despite the balance of equities. The 1989 amendments make 
clear that an unlicensed contractor may not recover either 'in law or equity,' and that suit is 
barred 'regardless of the merits of the cause of action ... "' As a result, the sponsor notes, the 
measure "is not only consistent with the historical policy of our state but strengthens that policy 
substantially." 

Author's Amendment. Committee staff discussed with the sponsor whether the bill unfairly 
results in unjustly enriching an individual who uses an unlicensed contractor knowing that the 
contractor is unlicensed and then sues to recover compensation paid, despite the full performance 
of the contractor. The sponsor has agreed the bill should be amended to preclude those 
individuals who use the services of an unlic.ensed contractor from being able to recover 

· compensation already paid if they knew that the contractor was unlicensed. 

The language of this author's amendment is limited to the individual's actual knowledge of 
whether or not the contractor is licensed, rather than constructive knowledge of that fact. As a 
result, the concern may be raised that individuals will purposely remain ignorant as to whether or 
not a contractor they are employing is licensed. The Committee may therefore wish to discuss 
with the author and the sponsor whether the bill should be amended to also preclude individuals 
from being able to recover compensation if they "should have known" that the contractor was 
unlicensed. 

REGISTERED SUPPORT I OPPOSITION: 

Support 

Judge Quentin Kopp (Sponsor) 

Opposition 
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None on file. 

Analysis Prepared by: Jay Greenwood I B. & P. I (916) 319-3301 

AB678 
Page 4 



0888

PARKE D. TERRY 

LEGISLATIVE ADvocATE 

LIVINGSTON 0 MATTESICH 

Honorable Lou Correa, Chair 
Assembly Business & Professions Committee 
Room 6025 State Capitol 
Sacramento, CA 95814 

Q: AB 678 (Papan)- Support from California Landscape 
Contractors Association 

Assembly Business & Professions Committee 
Hearin~ · May 8, 1 

Dear Ass~~ Correa: 

May 3, 2001 

l.mNGSTON & MATTESICH 

LA.w CoRPOIIA:riON 

1.201 K STREET, SUITE 1100 

SACRAMENTO, CA 95814-3938 

FACSIMILE: (916) 448"1709 

E-MAIL: PTEIUIY®i..Mu.W.NET 

TELEPHONE: (916) 442·1111 ExT. 3013 

Our client, the California Landscape Contractors Association, respectfully urges your "Aye" vote on 
AB 678, a measure that would authorize homeowners and other persons to bring an action to 
recover all compensation paid to an unlicensed individual in connection with a work of 
improvement. 

Unlicensed contracting activity remains a major concern ofCLCA's 2500 members. Licensed 
contractors are required to ''play by the rules" which includes demonstrating knowledge of 
contracting laws and regulations, passing an examination in the skill or trade covered by the license, 
maintaining a surety bond, paying workers' compensation premiums on behalf of employees, 
complying with labor laws relating to wages, hours, and recor~keeping, and withholding of other 
employee taxes as required by state and federal law. 

Actions may be brought against licensed contractors for their alleged failure to perform work or for 
performance of work in a substandard manner. The same right ought to be extended to consumers 
who have engaged an unlicensed individual. For these reasons we ask that you take favorable 
action on AB 678. 

Sin ~ · • 

Mr. Jay Greenwood, Chief Consultant 
Assembly Republican Caucus 
California Landscape Contractors Association 

i:\00104-001\ab678abp0503011.doc 
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BACKGROUND 
AB 678 Contractors 

Source: Judge Quentin Kopp (650) 363-4817 
Staff: Glenda Hubner 319-2019 

No known similar bills before either this session or a recent previous session of 
legislature. 

No known interim hearings on the subject matter of the bill. 

Witnesses: Judge Qu~ntin Kopp 

Explanation of the problem or deficiency in the present law which the bill seeks to 
remedy and how the bill resolved the problem: 
Our state's policy since 193 9 reflects in Section 7131 of the Business and Professions 
Code the intent of the Legislature that the public be protected from unqualified 
contractors. Since 1939, a contractor must be licensed by the state in order to recover the 
value of services rendered with or without a written contract. Licensing requirements 
provide minimal assurance that all persons furnishing construction services in our state 
possess the requisite skill and character, understand pertinent local laws and codes, and 
know the rudiments of administering a contracting business. The Legislature had 
determined that the importance of deterring unlicensed persons from engaging in the 
building or contracting business outWeighs any harshness to an unlicensed party who 
provides services and then cannot collect compensation. 

Existing law prohibits any unlicensed contractor from bringing or maintaining an action 
to recover compensation in any court in this state. Currently no person engaged in the 
business or acting in the capacity of a contractor, may bring or maintain any action, or 
recover in law or equity in any action, in any court of this state for the collection of 
compensation for the performance of any act or contract where a license is required by 
this chapter without alleging that he or she was a duly licensed contractor at all times 
during the perfom1ance of that act or contract, regardless of the merits of the cause of 
action brought by the person 

This bill would clarify that a person who utilizes the services of an unlicensed contractor 
may bring an action in any court of competent jurisdiction in this state to recover all 
compensation paid to the unlicensed contractor for performance of any act or contract. 

Permitting recovery of compensation paid to the unlicensed contractor would strengthen 
the law in a way which criminal sanctions and enforcement do not seem to do. 

Please see attached letter for further explanation. 
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SUPERIOR CoURT OF CALIFORNIA. CoUNTY OF SAN MATEo 
HALL OF JUSTICE AND RECORDS 

400 COUNIT CEN1ER 
REDWOOD CITT. CALIFORNIA 94063-1655 

QUENTIN L. KOPP 
JUDGE 

Honorable Louis J. Papan 
Room 3173 
State Capitol 
Sacramento,95814. 

March 13, 2001 

MAR I f. 2001 

Re: Assembly Bill No. 678 

Dear Lou: 

(650) 363-4817 
FA.X (650) 363-4698 

E-mail: qkopp@co.sanmateo.ca.us 

LJP\_NL_GH_JM_BP _ 
BG MS· BY ---

Thank you for introducing Assembly Bill No. 678 which 
expressly authorizes a person receiving services of an unlicensed 
contractor to sue to recover all compensation paid to the 
unlicensed contractor. The bill thusly amends Section 7031 of the 

. Business and Professions Code. 

Section 7031 (a) of that code requires any contractor suing for 
money due on a construction contract to allege that he or she was 
a duly licensed contractor at ali times during performance of the 
work or contract. In AB No. 678, the question has been raised as 
to whether ·a person for whom work was performed by an unlicensed 
contractor would be entitled to recover compensation paid the 
unlicensed contractor if , the person receiving the services knew the 
contractor was unlicensed. By a parity of reasoning from the state 
of the law respecting Section 7031(a), knowledge of the status of 
an unlicensed contractor is irrelevant to the recovery of 
compensation from the unlicensed contractor. California courts 
have unmistakably ruled that in any action by an unlicensed 
contractor to recover for the value of a contractor's services 
rendered or contractual provision, the unlicensed contractor cannot 
recover money even if the person for whom the work ~ performed 
knew the contractor was unlicensed. Hydrotech Systems, Ltd. v. 
Oasis Waterpark (1991) 52 Cal 3d 988, 997-998; Vallejo Development 
Co. v. Beck Development Co., Inc. (1994) 24 Cal. App. 4th 929, 941; 
see also Pickens v. American Mortgage Exchange (1969) 269 Cal. App. 
2d 299, 302 and Cash v. Blackett (1948) 87 Cal. App. 2d 233. 

Section 7031 of the Business and Professions Code reflects the 
intent of the Legislature that the public be protected from 
unqualified contractors. The licensing requirements provide 
minimal assurance that all persons furnishing building and 
construction services in California possess the requisite skill and 
character, understand pertinent local laws and codes, and know the 
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Honorable Louis· J. Papan 
March 13, 2001 
Page 2 

rudiments of administering a contracting business. The obvious 
intent of Section 7031 is to discourage persons who have not 
complied with the licensing requirements from offering or providing 
their unlicensed services for compensation. Section 7031 controls, 
despite any perceived injustice to the unlicensed contractor. It 
represents a legislative finding that the importance of deterring 
unlicensed persons from engaging in the contracting business 
outweighs any harshness to an unlicensed party. AB No. 678 ; 
constitutes an additional and consistent legislative determination 
that such deterrence can be$t be realized by compelling violators 
to return all compensation received from providing their unlicensed 
services. That rationale is reflected in the judicial decisions 
involving rejected attempts by unlicensed contractors to obtain 
payment based on knowledge of their unlicensed status by persons 
sued for non-payment of services rendered. That policy is 
furthered inAB No. 678 by specifically recognizing the capacity of 
an owner to recover money already paid an unlicensed contractor, 
even if the person knew the contractor was unlicensed. 

The legislative intent set forth above should be manifested in 
a committee analysis of the bill, as well as by a published letter 
to the Assembly Journal of Proceedings. 

QLK:dtm 

~ereiy yours, Q ) 
tu1iz/;;(_ 

Q NTIN L. KOPP 
I 
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QUENTIN L. KOPP 
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/rr (650) 363-4817 
FAX (650) 363·4698 

\ 

lt"\i \ '-· • 

March 23, 

Honorable Louis J. Papan 
Assemblyman, Nineteenth District 
California Legislature 
State Capitol 
P.O. Box 94249 
Sacramento, CA 94249-0019 

Re: Assembly Bill No. 678 

Dear Lou: 

E-mail: qkoppoco.sarmmteo.ca.us 

2001 ~ ....... 

-r1~£u~ 
~,~.J ~ hi ~~(.I 

\_ 
(p,'V\ I'YV\. (ct+£" . 

LJP NL_GH JM HP 
BG_MS_BY-

As the sponsor of Assembly Bill No. 678, I thank you for its 
introduction. 

Our state's policy since 1939 reflects in Section 7031 of the 
Business and Professions Code the intent of the Legislature that 
the public be protected from unqualified contractors. Since 1939, 
a contractor must be licensed by the state in order to recover the 
value of services rendered with or without a written contract. 
Licensing requirements provide minimal assurance that all persons 
furnishing construction services in our state possess the requisite 
skill and character, understand pertinent local laws and codes, and 
know the rudiments of administering a contracting business. The 
Legislature long ago determined that the importance of deterring 
unlicensed persons from engaging in the building or contracting 
business outweighs any harshness to an unlicensed party who 
provides service and then cannot collect compensation. 

As you know, AB No. 678 authorizes a consumer who utilizes an 
unlicensed contractor to sue to recover any money already paid the 
unlicensed contractor. It adds such provision to Section 7031(a) 
of the Business and Professions Code, and obviously is not only 
consistent with historical policy of our state but strengthens that 
policy substantially. 
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Honorable Louis J. Papan 
Assemblyman, Nineteenth District 
March 23, 2001 
Page 2 

I strongly urge approval of AB No. 678 which was inspired by 
the California Court of Appeal's recent reference to lack of such 
an authorization or enabling provision in California law. 

QLK:dtm 
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State of California 
Secretary of State 

I, ALEX PADILLA, Secretary of State of the State of California, 
hereby certify: Author's Bill File Papan, AB678, 2001 

That the attached transcript of 47 page(s) is a full, true and 
correct copy of the original record in the custody of this office. 

Sec/State Form CE-109 (REV 0112015) 

IN WITNESS WHEREOF, I execute this 
certificate and affix the Great Seal of the State 
of California this day of 

oecember 6. 2019 

ALEX PADILLA 
Secretary of State 

~ OSP 09 113643 
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B&P Code §7048 

7048. (a) This chapter does not apply to any work or operation on 
one undertaking or project by one or more contracts, the aggregate 
contract price which for labor, materials, ancfall other items, is 
less than five hundred dollars ($500), that work or operations being 
considered of casual, minor, or inconsequential nature. 

This exemption does not apply in any case wherein the work of 
construction is only a part of a larger or major operation, whether 
undertaken by the same or a different contractor, or in which a 
division of the operation is made in contracts of amounts less than 
five hundred dollars ($500) for the purpose of evasion of this 
chapter or otherwise. 

This exemption does not apply to a person who advertises or puts 
out any sign or card or other device which might indicate to the 
public that he or she is a contractor or that he or she is qualified 
to engage in the business of a contractor. 

(b) Any person performing work costing less than five hundred 
dollars ($500) who is not licensed under this chapter shall disclose 
to the purchaser of the work the fact that he or she is not licensed 
by the Contractors' State License Board . 

.At the time of making a bid or prior to entering into a contract 
to perform work for less than five hundred dollars ($500), whichever 
occurs first, the person performing the work shall provide the 
following notice in capital letters in at least 1 0-point roman 
boldface type or in contrasting red print in at least 8-point roman 
boldface type: 
"1, (individual's name), AM NOT LICENSED BY THE CONTRACTORS' STATE 
LICENSE BOARD. 
STATE LAW REQUIRES ANYONE WHO CONTRACTS TO DO CONSTRUCTION 
WORKTOBE 
LICENSED BY THE CONTRACTORS' STATE LICENSE BOARD IN THE LICENSE 
CATEGORY IN WHICH THE CONTRACTOR IS GOING TO BE WORKING--IF THE 
TOTAL 
PRICE OF THE JOB IS $500 OR MORE (INCLUDING LABOR AND MATERIALS). 
LICENSED CONTRACTORS ARE REGULATED BY LAWS DESIGNED TO PROTECT 
THE 
PUBLIC. IF YOU CONTRACT WITH SOMEONE WHO DOES NOT HAVE A LICENSE, 
THE CONTRACTORS' STATE LICENSE BOARD MAY BE UNABLE TO ASSIST YOU 
WITH 
A COMPLAINT. YOUR ONLY REMEDY AGAINST AN UNLICENSED CONTRACTOR 
MAY 
BE IN CIVIL COURT, AND YOU MAY BE LIABLE FOR DAMAGES ARISING OUT OF 
ANY INJURIES TO THE CONTRACTOR OR HIS OR HER EMPLOYEES." 

The person performing the work shall maintain for four years a 
copy of the above notice signed by the purchaser of the work 
acknowledging receipt of this notice. . 

The exemption provided by this section does not apply to any 
person failing to provide the required notice to the purchaser of the 
work. 
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This notice need only be provided once to the same purchaser of 
subsequent work. 

, unless the person knew that the contractor was unlicensed prior to' the time that any 
payments were made to the contractor . 
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AB 678 (Papan) August 20, 2001 

File Item 42, Concurrence in Senate Amendments 

Mr. Speaker and Members 

AB 678 allows a customer to recover from an unlicensed contractor monies paid 

for work performed by a contractor required to be licensed but in fact not 

licensed under California's Contractor's Licensing Law. 

The Senate amendments correct an Assembly amendment which obviated the public 

policy behind the law and which amendment was based upon a misconception of the 

law namely works of 500 of or fewer dollars which are not included in the law. 

With the long history of .. knowledge .. not being a factor in the application of our 

contractors licensing law and the public policy supporting that position, I expressed 

concern that the purpose of the statute would unravel if knowledge were injected as a 

factor. If knowledge were an exception, I suspect that unlicensed contractors would 

insert a provision into their agreements that disclosed their unlicensed status. Many 

consumers would not notice the disclosure, but the unlicensed contractor would claim 

that the consumers knew because of the disclosure, however obscure it was. 

The Contractors' Law is designed to protect the public from dishonest and incompetent 

contractors by requiring licensure and administrative oversight. It's impossible to assure 

that everyone performing contracting services is licensed. Case law stretching back 

more than 50 years has denied recovery under our Business and Professions Code for 

unlicensed contractor work even if the person ordering the work knew that person 

performing the work was unlicensed. Courts have also traditionally rejected the notion 

that denying payment to the unlicensed contractor was unfair when the person 

benefited by the work had knowledge of the contractor's unlicensed status or was 

otherwise not entirely innocent. 

I ask for your aye vote in concurrence. 

Thank you 
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CONCURRENCE IN SENATE AMENDMENTS 
AB 678 (Papan) 
As Amended July 3, 2001 
Majority vote 

ASSEMBLY: 69-2 (May 14, 2001) 

Original Committee Reference: JUD. 

AB 678 
Page 1 

SENATE: 23-10 (July 20, 2001) 

SUMMARY: Seeks to authorize persons who use the services of an unlicensed contractor to 
bring an action to recover all compensation paid to the unlicensed contractor for performance of 
any act or contract. 

The Senate amendments delete language providing that, in the above situation, a person may not 
recover compensation paid if the person knew that the contractor was unlicensed prior to making 
any payments to the contractor. 

EXISTING LAW: 

1) Prohibits unlicensed contractors from bringing an action to collect compensation for the 
performance of any act or.contract, regardless of the merits ofthe cause of action brought by 
the unlicensed individual. 

2) Requires anyone who contracts to do construction work to be licensed by the Contractors' 
State License Board if the total price of the job is $500 or more and provides that contracting 
without a license shall be a misdemeanor. 

AS PASSED BY THE ASSEMBLY, this bill provided that a person using the services of an 
unlicensed contractor may not recover compensation paid if the person knew that the contractor 
was unlicensed prior to making any payments to the contractor. 

FISCAL EFFECT: None 

. COMMENTS: .This bill, sponsored by Judge Quentin Kopp, would specifically allow an 
individual who had used the services of an unlicensed contractor to bring an action to recover all 
compensation already paid to the unlicensed contractor for performance of any act or contract. 
In commenting on the need for this bill, the author states: 

Our state's policy since 1939 reflects in Section 7031 of the Business and Professions 
Code the intent of the Legislature that the public be protected from unqualified 
contractors. Since 1939, a contractor must be licensed by the state in order to recover the 
value of services rendered with or without a written contract. Licensing requirements 
provide minimal assurance that all persons furnishing constrl.lction services in our state 
possess the requisite skill and character, understand pertinent local laws and codes, and 
know the rudiments of administering a contracting business. The Legislature had 
determined that the importance of deterring unlicensed persons from engaging in the 
building or contracting business outweighs any harshness to an unlicensed party who 
provides services .and then cannot collect compensation. 
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AB678 
Page 2 

According to the sponsor, this bill is intended to address the recent case of Cooper v. Westbrook 
Torrey Hills, LP (2000) 81 Cal. App. 4th 1294, in which the court, in an unpublished portion of 
the opinion, referred to the Business and Professions Code, Section 7031(a) prohibiting an 
unlicensed contractor from recovering fees, but not requiring any refund of compensation 
already paid to the contractor. Cooper relied on Culbertson v. Cizek (1964) 225 Cal. App. 2d 
451, 473, in which the court permitted the unlicensed contractor to offset "as a defense against 
sums due the plaintiffs any amounts that would otherwise be due Cizek under his contract." This 
bill is intended to clearly state that those using the services of unlicensed contractors are entitled 

. to bring an action for recovery of compensation paid. 

Amendments taken in the Senate remove language which provided that a person using the 
services of an Unlicensed contractor may not recover compensation paid if the person knew that 
the contractor was unlicensed prior to making any payments to the contractor. The Senate 
deleted this language in order to more strongly encourage contractors to become licensed. 

Analysis Prepared by: Saskia Kim I JUD. I (916) 319-2334 

FN: 0002130 
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------------------------------------------------------------
ISENATE RULES COMMITTEE 
!Office of Senate Floor Analyses 
11020 N Street, Suite 524 
I (916) 445-6614 Fax: (916) 
1327-4478 

AB 6781 
I 
I 
I 
I ------------------------------------------------------------

Bill No: 
Author: 
Amended: 
Vote: 

AB 678 
Papan (D) 

THIRD READING 

7/3/01 in Senate 
21 

SENATE BUSINESS & PROFESSIONS COMMITTEE 6-0, 6/25/01 
AYES: Figueroa, Johannessen, Machado, Morrow, O'Connell, 

Polanco 

SENATE APPROPRIATIONS COMMITTEE Senate Rule 28.8 

ASSEMBLY FLOOR 69-2, 5/14/01 - See last page for vote 

SUBJECT Unlicensed contractors 

SOURCE Judge Quentin L. Kopp 

DIGEST This bill allows individuals who use the 
services of an unlicensed contractor to bring an action to 
recover all compensation paid to the unlicensed contractor 
for performance of any act or contract. 

ANALYSIS Existing law: 

!.Requires anyone who contracts to do construction work to 
be licensed by the Contractors' State License Board if 
the total price o·f the job is- $500 or more. 

2.Provides that contracting without a license shall be a 
misdemeanor. 

2 

CONTINUED 

AB 678 
Page 

3.Prohibits unlicensed contractors from bringing an action 
to collect compensation for the performance of any act or 

7/23/200111:45 AM 



0903

AB 678 Assembly Bill - Bill Analysis http://www.leginfo.cagov/pub/bi!Vasm/a .. b_678_cfa_20010717_170823_sen_floor.htm1 

2of4 

contract. 

This bill authorizes persons who use the services of an 
unlicensed contractor to bring an action to recover all 
compensation paid to the unlicensed contractor for 
performance of any act or contract. 

Comments 

Purpose According to the sponsor, Judge Quentin Kopp, 
this bill is intended to further encourage unlicensed 
contractors to become licensed by specifically authorizing 
an individual who has used the services of an unlicensed 
contractor to bring an action to recover all compensation 
already paid to the unlicensed contractor for performance 
of any act or contract. The sponsor believes that 
permitting recovery of compensation paid to the unlicensed 
contractor will strengthen the law "in a way which criminal 
sanctions and enforcement do not seem to do." 

Background In a recent case, Cooper v. Westbrook Torrey 
Hi~ls, LP (2000) 81 Cal. App. 4th 1294, the court 
referenced Business and Professions Code Section 7031(a) as 
prohibiting an unlicensed contractor from recovering fees, 
but not requiring any refund of compensation already paid 
to the contractor. 

Cooper relied on Culbertson v. Cizek (1964) 225 Cal. App. 
2d 451, 473, in which the court permitted the unlicensed 
contractor to offset "as a defense against sums due the 
plaintiffs any amounts that would otherwise be due Cizek 
under his contract." This bill is intended to clearly 
state that those using the services of unlicensed 
contractors are entitled to bring an action for recovery of 
compensation paid. 

FISCAL EFFECT 
Local: No 

Appropriation: No Fiscal Com. : No 

SUPPORT (7/17/01) 

Judge Quentin L. Kopp (source) 

3 

California Landscape Contractors Association 
Construction Industry Legislative Council 

Support with amendments 

AB 678 
Page 

American Fence Contractors' Association, California Chapter 
California Fence Contractors' Association 
Engineering Contractors' Association 
Flasher/Barricade Association 

ARGUMENTS IN SUPPORT The sponsor asserts the 
Legislature has intended that the public be protected from 
unqualified contractors by requiring that all contractors 

7/23/200111:45 AM 
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be licensed. In order to ensure this requirement is met, 
current law specifically prohibits unlicensed contractors 
from bringing an action to collect compensation .for the 
performance of any act or contract, regardless of the 
merits of the cause of action brought by the unlicensed 
individual. This bill is, according to the sponsor, "not 
only consistent with the historical policy of our state but 
strengthens that policy substantially." 

According to the Senate Business and Professions Committee 
analysis, concern has been voiced that this bill could 
cause problems for the legitimate contractors in 
California. The concern deals with the issue of 
incidental/supplemental work. 

ASSEMBLY FLOOR 
AYES: Aanestad, Alquist, Aroner, Bates, Bogh, Briggs, 

Calderon, Bill Campbell, John Campbell, Canciamilla, 
Cardenas, Cardoza, Cedillo, Chan, Chavez, Cogdill, Cohn, 
Corbett, Correa, Cox, Daucher, Diaz, Dickerson, Dutra, 
Firebaugh, Florez, Frommer, Goldberg, Harman, Havice, 
Horton, Keeley, Kehoe, Kelley, Koretz, Leach, Leonard, 
Leslie, Liu, Longville, Lowenthal, Maddox, Maldonado, 
Matthews, Migden, Nakano, Nation, Negrete McLeod, 
Oropeza, Papan, Pavl.ey., Pescetti, Reyes, Richman, Runner, 
Salinas, Shelley, Steinberg, Strickland, Strom-Martin, 
Thomson, Vargas, Washington, Wayne, Wesson, Wiggins, 
Wright, Zettel, Hertzberg 

NOES: Hollingsworth, Mountjoy 

CP:kb 7/17/01 Senate Floor Analyses 

4 

SUPPORT/OPPOSITION: SEE ABOVE 

**** END **** 

AB 678 
Page 

7/23/200111:45 AM 
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Hea_ring Date: June 25, 2001 Bill No: AB 678 

SENATE COMMITTEE ON BUSINESS AND PROFESSIONS 
Senator Liz Figueroa, Chair 

Bill No: AB 678 Author: Papan 
As Amended: May 1, 2001 Fiscal: Yes 

SUBJECT: Unlicensed contractors. 

SUMMARY: Allows individuals who use the services of an unlicensed contractor 
to bring an action to recover all compensation paid to the unlicensed contractor 
for performance of any act or contract. 

Existing law: 

1) Requires anyone who contracts to do construction work to be licensed by the 
Contractors' State License Board if the total price of the job is $500 or more. 

2) Provides that contracting without a license shall be a misdemeanor. 

~WW: 3) Prohibits unlicensed contractors from bringing an action to collect 
compensation for the performance of any act or contract. 

This bill: 

1) Authorizes persons who use the services of an unlicensed contractor to bring 
an action to recover all compensation paid to the unlicensed contractor for 
performance of any act or contract. 

2) Specifies that this authorization is not applicable when the person who used 
the services of an unlicensed contractor knew that the contractor was 
unlicensed prior to the time that any payments are made. 

FISCAL EFFECT: None 

COMMENTS: 

1. Purpose. According to the sponsor, Judge Quentin Kopp, this bill is intended 
to further encourage unlicensed contractors to become licensed by 
specifically authorizing an individual who has used the services of an 
unlicensed contractor to bring an action to recover all compensation already 
paid to the unlicensed contractor for performance of any act or contract. The 
sponsor believes that permitting recovery of compensation paid to the 
unlicensed contractor would strengthen the law "in a way which criminal 
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Page 2 

sanctions and enforcement do not seem to do." 

2. Background. In a recent case, Cooper v. Westbrook Torrey Hills, LP (2000) 
81 Cal. App. 4th 1294, the court referenced Business and Professions Code 
Section 7031 (a) as prohibiting an unlicensed contractor from recovering fees, 
but not requiring any refund of compensation already paid to the contractor. 

Cooper relied on Culbertson v. Cizek (1964) 225 Cal. App. 2d 451, 473, in 
which the court permitted the unlicensed contractor to offset "as a defense 
against sums due the plaintiffs any amounts that would otherwise be due 
Cizek under his contract." This measure is intended to clearly state that those 
using the services of unlicensed contractors are entitled to bring an action for 
recovery of compensation paid. 

3. Arguments in Support. The sponsor asserts that the Legislature has 
intended that the public be protected from unqualified contractors by requiring 
that all contractors be licensed. In order to ensure that this requirement is 
met, current law specifically prohibits unlicensed contractors from bringing an 
action to collect compensation for the performance of any act or contract, 
regardless of the merits of the cause of action brought by the unlicensed 
individual. This bill is, according to the sponsor, "not only consistent with the 
historical policy of our state but strengthens that policy substantially." 

4. Requested Amendments. The Committee has been contacted to raise a 
concern that this ''well-intentioned" bill could cause problems for the legitimate 
contractors in California. The concern deals with the issue of 
incidental/supplemental work. Due to the late timing of this concern, this 
issue is being discussed with the author and sponsor and should be 
addressed in committee. 

SUPPORT AND OPPOSITION: 

Support: Judge Quentin L. Kopp (sponsor) 
California Landscape Contractors Association 
Construction Industry Legislative Council 

Support with Amendments: 

American Fence Contractors' Association, California Chapter 
California Fence Contractors' Association 
Engineering Contractors' Association 
Flasher/Barricade Association 

Opposition: None on file 
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Consultant: Robin Hartley 

A8678 
Page3 
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Date of Hearing: April 24, 2001 

ASSEMBLY COMMITTEE ON JUDICIARY 
Darrell Steinberg, Chair 

AB 678 
Page 1 

AB 678 (Papan) - As Introduced: February 22, 2001 

SUBJECT UNLICENSED CONTRACTORS 

KEY ISSUE SHOULD AN INDIVIDUAL WHO USES THE SERVICES OF AN 
UNLICENSED CONTRACTOR BE SPECIFICALLY AUTHORIZED TO BRING AN 
ACTION TO RECOVER FEES ALREADY PAID TO THE UNLICENSED CONTRACTOR 
EVEN THOUGH THE CONTRACTOR HAS FULLY PERFORMED AND THE 
INDIVIDUAL MAY KNOW THE CONTRACTOR IS UNLICENSED? 

SYNOPSIS 

This Measure Allows Individuals Who Use The Services Of An 
Unlicensed Contractor To Bring An Action To Recover All 
Compensation Already Paid To The Unlicensed Contractor. 
According To The Author, The Measure Is Intended To Further 
Encourage Unlicensed Contractors To Become Licensed, Consistent 
With Existing Law. However, The Measure Arguably Allows 
Individuals Who Use Unlicensed Contractors T.o Be Unjustly 
Enriched By Permitting Them To Recover Compensation Already Paid 
Despite The Fact That The Contractor Has Fully Performed And 
Despite Knowing That The Contractor Is Unlicensed. An Author's 
Amendment To Address This Concern Is Contained In The Analysis. 

SUMMARY Seeks to authorize persons who use the services of an 
unlicensed contractor to bring an action to recover all 
compensation paid to the unlicensed contractor for performance 
of any act or contract. 

EXISTING LAW 

1)Prohibits unlicensed contractors from bringing an action to 
collect compensation for the performance of any act or 
contract, regardless of the merits of the cause of action 
brought by the unlicensed individual. (Business and 
Professions Code section 7031. All further statutory 
references are to this code.) 

2)Requires anyone who contracts to do construction work to be 
licensed by the Contractors' State License Board if the total 

,.._._._,_-_ ~--------------------------------

AB 678 
Page 2 

---
price of the job is $500 or more and provides that contracting 
without a license shall be a misdemeanor. (Sections 7048 and 

6/21/2001 3:13PM 



0909

AB 678 Assembly Bill - Bill Analysis http://www.Ieginfo.cagov/pub/biii!asm/a .. ab_678_cfa_20010423 102730 asm comm.html - - -

2of5 

7028.) 

FISCAL EFFECT 
fiscal. 

The bill as currently in print is not keyed 

COMMENTS This bill, sponsored by Judge Quentin Kopp, would 
specifically allow an individual who had used the services of an 
unlicense~ contractor to bring an action to recover all 
compensation already paid to the unlicensed contractor for 
performance of any act or contract. In commenting on the need 
for the measure, the author states: 

Our state's policy since 1939 reflects in Section 7031 of 
the Business and Professions Code the intent of the 
Legislature that the public be protected from unqualified 
contractors. Since 1939, a contractor must be licensed by 
the state in order to recover the value of services 
rendered with or without a written contract. Licensing 
requirements provide minimal assurance that all persons 
furnishing construction services in our state possess the 
requisite skill and character, understand pertinent local 
laws and codes, and know the rudiments of administering a 
contracting business. The Legislature had determined that 
the importance of deterring unlicensed persons from 
engaging in the building or contracting business outweighs 
any harshness to an unlicensed party who provides services 
and then cannot collect compensation. 

According to the sponsor, this measure is intended to address 
the recent case of Cooper v. Westbrook Torrey Hills, LP. (2000) 
81 Cal. App. 4th 1294, in which the court, in an unpublished 
portion of the opinion, referred to Section 7031(a) prohibiting 
an unlicensed contractor from recovering fees, but not requiring 
any refund of compensation already paid to the contractor. 

Cooper relied on Culbertson v. Cizek (1964) 225 Cal. App. 2d 
451, 473, in which the court permitted the unlicensed contractor 
to offset "as a defense against sums due the plaintiffs any 
amounts that would otherwise be due Cizek under his contract." 
This measure is intended to clearly state that those using the 
services of unlicensed contractors are entitled to bring an 
action for recovery of compensation paid. 

The sponsor further explains the purpose of the bill, stating: 

AB 678 
Page 3 

Section 7031(a) of [the Business and Professions] code 
requires any contractor suihg for money due on a 
construction contract to allege that he or she was a duly 
licensed contractor at all times during performance of the 
work· or contract. In AB No. 678, the question has been 
raised as to whether a person for whom work was performed 
by an unlicensed contractor would be entitled to recover 
compensation paid the unlicensed contractor if the person 
receiving the services knew the co-ntractor was unlicensed 
By a parity of reasoning from the state of the law 

6/21/2001 3:13PM 
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respecting Section 7031(a), knowledge of the status of an 
unlicensed contractor is irrelevant to the recovery of 

----------------~c~o~m~p~e=n~s~a~t~i~o~n~ from the unlicensed contractor. California 
· ·· o '. courts have unmistakably ruled that in any action by an 

unlicensed contractor to recover for the value of a 
contrac~or's services rendered or contractual provision, 
the unl~censed contractor cannot recover money even if the 
person for whom the work was performed knew the contractor 
was unlicensed. . Hydrotech Systems, Ltd. v. Oasis Waterpark 
(1991) 52 Cal. 3d 988, 997-998; Vallejo Development Co. v. 
Beck Development Co., Inc. (1994) 24 Cal. App. 4th· 929, 
941; ~ also Pickens v. American Mortgage Exchange (1969) 
269 Cal. App. 2d 299, 302 and Cash v. Blackett (1948) 87 
Cal. App. 2d 233. ? 

AB No. 678 constitutes an additional and consistent 
legislative determination that such deterrence can best be 
realized by compelling violators to return all compensation 
received from providing their unlicensed services. That 
rationale is reflected in the judicial decisions involving 
rejected attempts by unlicensed contractors to obtain 
payment based on knowledge of their unlicensed status by 
persons sued for non-payment of services rendered. That 
policy is furthered in AB No. 678 by specifically 
r'ecognizing the capacity of an owner to recover money 
already paid ~n unlicensed contractor, even if the person 
knew the contractor was unlicensed. (Emphasis in 
original.) 

Unjust Enrichment. According to the author, this bill is 
intended to protect the public and encourage unlicensed 
contractors to become licensed by specifically authorizing an 
individual who has used the services of an unlicensed contractor 
to bring an action to recover all compensation already paid to 

the unlicensed contractor for performance of any act or 
contract. 

AB 678 
Page 4 

Under the bill, individuals may bring such an action even if the 
contractor has fully performed and even if they knew the 
contractor was unlicensed. In that case, those using the 
unlicensed contractor have not been harmed in any way, but are 
nevertheless authorized to sue to recover compensation paid. As 
a result, those using unlicensed contractors are arguably 
unjustly enriched because they are able to reap the benefits of 
the work done by the unlicensed contractor and are then 
authorized by statute to sue to recover from the contractor all 
compensation paid. Furthermore, those who knew that the 
contractor they were employing was unlicensed arguably have 
"unclean hands," but under this bill they would still be allowed 
to recover. 

On the other hand, the author argues that the Legislature has 
intended that the public be protected from unqualified 
contractors by requiring that all contractors be licensed. In 

6/21/2001 3:13PM 
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order to ensure that this requirement is met, current law 
specifically prohibits unlicensed contractors from bringing an 
action to collect compensation for the performance of any act or 
contract, regardless of the merits of the cause of action 
brought by the unlicensed individual. In Hydrotech Systems, 
Ltd. v. Waterpark , supra., the court stated "Again, the 
Legislature recently underscored its insistence on a strict 
application of section 7031 despite the balance of equities. 
The 1989 amendments make clear that an unlicensed contractor may 
not recover either 'in law or equity,' and that suit is barred 
'regardless of the merits of the cause of action?'" As a 
result, the sponsor notes, the measure "is not only consistent 
with the historical policy of our state but strengthens that 
policy substantially." 

Author's Amendment. Committee staff discussed with the sponsor 
whether the bill unfairly results in unjustly enriching an 
individual who uses an unlicensed contractor knowing that the 
contractor is unlicensed and then sues to recover compensation 
paid, despite the full performance of the contractor. The 
sponsor has agreed the bill should be amended to preclude those 
individuals who use the services of an unlicensed contractor 
from being able to recover compensation already paid if they 
knew that the contractor was unlicensed. 

AB 678 
Page 5 

The language of this author's amendment is limited to the 
individual's actual knowledge of whether or not the contractor 
is licensed, rather.than constructive knowledge of that fact. 
As a result, the concern may be raised that individuals will 
purposely remain ignorant as to whether or not a contractor they 
are employing is licensed. The Committee may therefore wish to 
discuss with the author and the sponsor whether the bill should 
be amended to also preclude individuals from being able to 
recover compensation if they "should have known" that the 
contractor was unlicensed. 

REGISTERED SUPPORT I OPPOSITION 

Support 

Judge Quentin Kopp (sponsor) 

Opposition 

None on file 

Analysis Prepared by Saskia Kim I JUD. I (916) 319-2334 

6121/20013:13 PM 
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ASSEMBLY THIRD READING 
AB 678 (Papan) 
As Amended May 1, 200-1 
Majority vote 

WDICIARY 8-0 

Aye·s: Steinberg, Bates, Corbett, Dutra, 
Harman, Longville, Shelley, Wayne 

BUSINESS & PROFESSIONS 

AB 678 
Page 1 

10-0 

Ayes: Correa, Bogh, Cedillo, Chavez, 
Corbett, Kelley, Leach, Cardoza, 
Nation, Wesson 

SUMMARY: Seeks to authorize persons who use the services of an unlicensed contractor to 
bring an action to recover all compensation paid to the unlicensed contractor for performance of 
any act or contract unless the person knew that the contractor was unlicensed prior to making any 
payments to the contractor. 

EXISTING LAW: 

1) Prohibits unlicensed contractors from bringing an action to collect compensation for the 
performance of any act or contract, regardless of the merits of the cause of action brought by 
the unlicensed individual. 

2) Requires anyone who contracts to do construction work to be licensed by the Contractors' 
State License Board if the total price of the job is $500 or more and provides that contracting 
without a license shall be a misdemeanor. 

FISCAL EFFECT: None 

COMMENTS: This bill, sponsored by Judge Quentin Kopp, would specifically allow an 
individual who had used the services of an unlicensed contractor to bring an action to recover all 
compensation already paid to the unlicensed contractor for performance of any act or contract, 
unless the person knew that the contractor was unlicensed prior to making any payments to the 
contractor. In commenting on the need for this bill, the author states: 

Our state's policy since 1939 reflects in Section 7031 of the Business and Professions 
Cod.e the intent of the Legislature that the public be protected from unqualified 
contractors. Since 1939, a contractor must be licensed by the state in order to recover the 
value of services rendered with or without a written contract. Licensing requirements 
provide minimal assurance that all persons furnishing construction services in our state 
possess the requisite skill and character, understand pertinent local laws and codes, and 
know the rudiments of administering a contracting business. The Legislature had 
determined that the importance of deterring unlicensed persons from engaging in the 
building or contracting business outWeighs any harshness to an unlicensed party who 
provides services and then cannot collect compensation. 

According to the sponsor, this bill is intended to address the recent case of Cooper v. Westbrook 
Torrey Hills. LP (2000) 81 Cal. App. 4th 1294, in which the court, in an unpublished portion of 
the opinion, referred to the Business and Professions Code, Section 7031(a) prohibiting an 
unlicensed contractor from recovering fees, but not requiring any refund of compensation 
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already paid to the contractor. Cooper relied on Culbertson v. Cizek (1964) 225 Cal. App. 2d 
451, 473, in which the court permitted the unlicensed contractor to offset 11as a defense against 
sums due the plaintiffs: any amounts that would otherwise be due Cizek under his contract ... This 
bill is intended to clearly state that those using the services of unlicensed contractors are entitled 
to bring an action for recovery of compensation paid. 

The sponsor further explains the purpose of this bill, stating: 

Section 7031(a) of [the Business and Professions] code requires any contractor suing for 
. money due on a construction contract to allege that he or she was a duly licensed 
contractor at all times during performance of the work or contract. In AB No. 678, the 
question has been raised as to whether a person for whom work was performed by an 
unlicensed contractor would be entitled to recover compensation paid the unlicensed 
contractor if the person receiving the services knew the contractor was unlicensed. By a 
parity ofreasoning from the state ofthe·lawrespecting Section 7031(a), knowledge ofthe 
status of an unlicensed contractor is irrelevant to the recovery of compensation from the 
unlicensed contractor. California courts have unmistakably ruled that in any action by an 
unlicensed contractor to recover for the value of a contractor's services rendered or 
contractual provision, the unlicensed contractor cannot recover money even if the person 
for whom the work was performed knew the contractor was unlicensed. Hydrotech 
Systems, Ltd. v. Oasis Wateroark (1991) 52 Cal. 3d 988, 997-998; Vallejo Development 
Co. v. Beck Development Co., Inc. (1994) 24 Cal. App. 4th 929, 941; see also Pickens v. 
American Mortgage Exchange (1969) 269 Cal. App. 2d 299, 302 and Cash v. Blackett 
(1948) 87 Cal. App. 2d 233. .. . . 

AB No. 678 constitutes an· additional and consistent legislative determination that such 
deterrence can best be realized by compelling violators to return all compensation 
received from providing their unlicensed services. That rationale is reflected in the 
judicial decisions involving rejected attempts by unlicensed contractors to obtain 
payment based on knowledge of their unlicensed status by persons sued for non-payment 
of services rendered. That policy is furthered in AB No. 678 by specifically recognizing 
the capacity of an owner to recover money already paid an unlicensed contractor, even if 
the person knew the contractor was unlicensed. (Emphasis in original.) 

Analysis Prepared by: Saskia Kim I JUD. I (916) 319-2334 

FN: 0000626 
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::?XP Date of Hearing: May 8, 2001 

ASSEMBLY COMMITTEE ON BUSINESS AND PROFESSIONS 
Lou Correa, Chair 

AB 678 (Papan) -As Amended: May 1, 2001 

SUBJECT: Unlicensed contractors. 

SUMMARY: Authorizes persons who use the services of an unlicensed contractor to bring an 
action in court to recover all compensation paid to the unlicensed contractor for performance of 
any act or contract. However, this authorization does not apply when the person who used the 
services of an unlicensed contractor knew that the contractor was unlicensed prior to the time 
that any payments are made. 

EXISTING LAW 

1) Prohibits unlicensed contractors from bringing an action to collect compensation for the 
performance of any act or contract, regardless of the merits of the cause of action brought by 
the unlicensed individual. (Business and Professions Code section 7031. All further 
statutory references are to this code.) 

-r::::-:- 2) Requires anyone who contracts to do construction work tp be licensed by the Contractors 
:%@.~ State License Board if the total price of the job is $500 or more and provides that contracting 

without a license shall be a misdemeanor. (Sections 7048 and 7028.) 

FISCAL EFFECT: Unknown. The bill is not keyed fiscal. 

COMMENTS: 

Puroose of the Bill. The bill allows individuals who use the services of an unlicensed contractor 
to bring an action to recover all compensation already paid to the unlicensed contractor. 
According to the author, the bill is intended to further encourage unlicensed contractors to 
become licensed, consistent with existing law. 

The bill is sponsored by San Mateo County Superior Court Judge Quentin Kopp. In commenting 
on the need for the measure, the sponsor states: 

Our state's policy since 193 9 reflects in Section 7031 of the Business and Professions 
Code the intent of the Legislature that the public be protected from unqualified 
contractors. Since 1939, a contractor must be licensed by the state in order to recover the 
value of services rendered with or without a written contract. Licensing requirements 
provide minimal assurance that all persons furnishing construction services in our state 
possess the requisite skill and character, understand pertinent local laws and codes, and 
know the rudiments of administering a contracting business. The Legislature had 
determined that the importance of deterring unlicensed persons from engaging in the 
building or contracting business outweighs any harshness to an unlicensed party who 
provides services and then cannot collect compensation. 
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According to the sponsor, the bill is intended to address the recent case of Cooper v. Westbrook 
Torrey Hills. LP (200~),~1 Cal. App. 4th 1294, in which the court, in an unpublished portion of 
the opinion, referred to Section 7031(a) prohibiting an unlicensed contractor from recovering 
fees, but not requiring any refund of compensation already paid to the contractor. Cooper relied 
on Culbertson v. Cizek (1964) 225 Cal. App. 2d 451, 473, in which the court permitted the 
unlicensed contractor to offset "as a defense against sums due the plaintiffs any amounts that 
would otherwise be due Cizek under his contract." This measure is intended to clearly state that 
those using the services of unlicensed contractors are entitled to bring an action for recovery of 
compensation paid. 

Unjust Enrichment. According to the author, the bill is intended to protect the public and 
encourage unlicensed contractors to become licensed by specifically authorizing an individual 
who has used the services of an unlicensed contractor to bring an action· to recover all 
compensation already paid to the unlicensed contractor for performance of any act or contract. 

Under the bill, individuals may bring such an action even if the contractor has fully performed. 
In that case, those using the unlicensed contractor have not been harmed in any way, but are 
nevertheless authorized to sue to recover compensation paid. As a result, those using unlicensed 
contractors are arguably unjustly enriched because they are able to reap the benefits of the work 
done by the unlicensed contractor and are then authorized by statute to sue to recover from the 
contractor all compensation paid. 

f-' On the other hand, the author argues that the Legislature has intended that the public be protected 
from unqualified contractors by requiring that all contractors be licensed. In order to ensure that 
this requirement is met, current law specifically prohibits unlicensed contractors from bringing 
an action to collect compensation for the performance of any act or contract, regardless of the 
merits of the cause of action brought by the unlicensed individual. In Hydrotech Systems. Ltd. v. 
Waterpark, supra., the court stated "Again, the Legislature recently underscored its insistence on 
a strict application of section 7031 despite the balance of equities. The 1989 amendments make 
clear that an unlicensed contractor may not recover either 'in law or equity,' and that suit is 
barred 'regardless of the merits of the cause of action ... "' As a result, the sponsor notes, the 
measure "is not only consistent with the historical policy of our state but strengthens that policy 
substantially." 

REGISTERED SUPPORT I OPPOSITION: 

Support 

Judge Quentin Kopp (Sponsor) 

Opposition 

None on file. 

Analysis Prepared by: Jay Greenwood/ B. & P. I (916) 319-3301 
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QUENI!N L. KOPP 
JUDv.E 

. 
SuPERIOR CoURT OF CALIFORNIA.. CoUNTY oF SAN MATEo 

NOR'ffiEP.N BRANCH COURT 
1050 MJSS!ON ROAD 

SOL'TH SAN FlANCIS:O. CALIFORNIA. 94080 

July 18, 2000 

. Louis J. Papan, Esq. 
660 El Camino Real 
Millbrae, California 94030, 

Dear Lou: 

I enclose a copy of the recent California Court of Appeal 
decision in Cooper v. Westbrook Torrey Hills, LP. 

You will note on page 72 95 of the enclosure that the court, in 
an unpublished portion of the opinion, refers to the state law 
preventing an·unlicensed building contractor from recovering fees 
but not requiring any refund of fees already paid an unlicensed 
contractor. 

I think California law should be amended to require the refund 
of fees paid an unlicensed contractor. While I've observed a few 
criminal actions against unlicensed contractors during my 18 months 
as a superior court judge, I don't believe those cases receive much 
in the way of intensive attention. Permitting recovery of fees 
paid an unlicensed contractor would strengthen the law in a way 
which criminal sanctions and enforcement don't seem to do. 

Please advise me of a time at which we may ·confer. 

QLK:dtm 

Enclosure 
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landowners agreed to improve their respective parcels in a 
number of respectS, including for instance altering existing 
soil levels. The AAD made Westbrook, Cooper and other 
adjoining landowners financially responsible for the cost of 
these improvements. 

Westbrook · supervised an4 advanced the cost of 
approximately S1.6 million in improvements to Cooper's 
property. The improvements were required under the 
Development Agreement and Cooper secured the amounts 
advanced by Westbrook with a deed of trust on his land. 

However, ar no relevant time did Westbrook hold a 
California contractor's license: After learning that 
Westbrook did not have a contraCtOr's license. Cooper 
stopped making payments to Westbrook. In response to 
Coopers failure to pay for improvements it had made, 
Westbrook recorded a notice of default under the deed of 
trust 

In order to prevent the foreclosure proceeding from 
moving forward. Cooper filed suit against Westbrook on 
January 17, 1997, seeking declaratory and injunctive relief. 
Cooper alleged that as an unlicensed conEractor, Westbrook 
could not recover any compensation for .the improvements 
it h::\d made to Cooper's property. (Bus. & Prof. Code, § 
7028. subd. (a).) 

On August 21, 1997, the trial court, on stipulated facts, 
entered judgment for Westbrook and determined that under 
the circumstances of the case, Westbrook was not required 
to hold a contractor's lic:nse to perform work on Cooper's 
land. 

Westbrook re-noticed the default and foreclosure sale 
under the Dcecl of Trust on September 9, 1997. On 
September I 0, 1997, Cooper filed a notice of appeal. 

Bceause its other · anempts to stay foreclosure were 
unsuccessfui,S Cooper asked the trial court to sat an 
amount for an underralcing. The 1rial court set an amount 
of S2.5 million, one and one-half times the amount of the 
disputed debt. 

In order to finance the undertaking. Cooper obtainccl a 
SJ million loan and deposited $2.5 million of the loan 
proceeds. with the clerk of the coun. Cooper used the 
remaining loan proceeds to pay interest on the loan. 

On November 16. 1998. we reversed the trial court's 
judgment. CD029421.) We found that Westbrook's 
improvements lO Coope~s property were work which 
required a contractor's license and that accordingly Cooper 
was not required to pay for the work. (Bus. & Prof. Code, 
s7028, subd. (a).) 

On remand, Cooper filed a memorandum in which he 
sought to recover over $200,000 in expenses he had 
incurred in making his deposit. The trial court determined 
rule 26(c) does not permit a party to recover the expenses 
associated with making a cash ..deposit in lieu of a surety 
bond. In the altemativ.c the trial coun stated that even if it 
hac! discretion ro award them to Cooper, "I would not in my 
discretion award Mr. Cooper the costs." 

We reverse the trial co~om's order. 

5 Cooper n::qucs&cd that Westbrook volunlarily stay its non-judicial 
fon:closun:: pending the appc:ll in a lcuer da&ed September 23, 1997. 
WI:Stbrook n::jccted this n::qucst. 

Cooper filed a petition for writ or supc::rsedcas wilb this court 
requc::stin; a Sta)' or the foreclosure, The writ was denied. Cooper 
then offen::d Wc:Slbrook an ilfCVoc®lc letler or credit lor lhO entire 
amount ~!aimed, plus inu:rcsL in cxcllangc: for Wmbrook's 
agn:c:mcnt to forc::£o fon:closun:: pending :~ppc:al. W~:Stbrook rejected 
Coo11c::r's propo581 and continued with the fon::closun:: proceeding. 
cor.pr:r went so far u 10 ofTer to pay the full amount or the cl:aimcd 
debt pcnding appeal if Wc5tbrook wnuld o;rcc: nOC tu 11111uc thlll 
paym~:nt would rend~:r the llflpcal rnoul. Wc:Sibrook dcc:lincd this 
propuQI as well. 

DISCUSSION 

I 
Rule 26(c:)(6) requires that reasonable expenses 

necessary to acquire a bond are to be awarded to 1he 
prevailing pany. Code of Civil Procedure6 sc:dioll 
995.730 explicitly requires thar a deposit given in place of 
a bond must be ucated in the same manner as a bond. 
Thus, contrary to lhe trial c:oun's ruling. the reasonable 
expense incurted in making a deposit mUSl be awarded a 
prevailing party such as Cooper. 

In pertinent part. rule 26(c) proyides: "The party to 
whom costs arc awarded may recover only the following. 
when actually incurred: •.• (S) the premium on any surety 
bond procured by the pany recovering costs., ur~lcss the 
court to which the remittitur is transmitted determines that 
the bond was uMc:cessary and (6) other expense reasonably 
necessary to procure the surety bond, such as rha cxpeasc 
of acquiring a I~ of m:dic required as collatenal for the 
bond.'' 

Jn 1982. the l.egislanarc enacted a specific provision 
governing deposits in lieu of bonds, section 995.730. 
Sec:Qon 995.730 provides: 0 A dcposil given instead of a · 
bond has the same fDI'r:e and effiCI, is lreated the same, and 
is subject to tha .same conditions. liability, and staturory 
provisions, includinglrovisions for increase and decrease 
of amount, as the bon • " (§ 99S. 730, italics added.) 

The Judicial Council is empowered tO "adopt rules for 
cowt administration, practice and procedure, not 
inconsistent with statute, and perform other functions 
prescribed by statute." (Cal. Const., art. VI. f 6, iralics 
added; see also 2 Witkin, Cal. Procedure (41h ed. 1996) 
Courts, § 204, pp. 272-273.) "It is sculed thac in order to 
comply with the constitutional requitancnt of consistency 
with statutory law, a rule of court must not conflict with the 
staturory intent." (Trc~ts-Aclion Commen:/al Jtwestors, 
Ltd. "· Firmatm·. Inc. ( 1997) 60 Cal..App.4th 352, 364; see 
also People v. Hall (1_994) 8 Ca1.4th 9SO, 960-963; 
.CalifDI'nia Court Reporters A.rsn. v. Judicial Coutacil of 
Clllifornia (I 995) 39 Cai.App.4th 15, 25-26: cf. Coz. v. 
SuperiiJI' Court (1993) 19 Cai.App.4th 1046, JOS0-1051 
[applying· a similar provision of Gov. Code, § 68070 
authorizing courts to make local rules 0 'not inconsistent 
wilh law'").) lfa court cannot construe a·rule of court to be 
consistent with a srawtc. the rule _is invalid. (MoltJonado Y. 
Su~rior Court (1984) 162 Cal.App.Jd 1259, 1265.) The 
hierarchy is well established: •the rules promulgated by 
the Judicial Council are subordinale to statuces." (/d. at p. 
1265.) . 

Jn order to read rule 26(c) consistent with section 
995.130, the reasonable or necessary costs associated with 
procuring a deposit in lieu of a bond must be awarded to a 
prevailing pany.7 Nevertheless, Westbrook maintains that 
rule 26(c) only permits recovery of the costs specified by 
the rule. In making this argument. Westbrook relies on 
three cases which, in light of later statutory and rule 
changes. are no longer controlling. 

1' Unless olhi:I'Wise noted. all statutory rcfcn::nccs arc to the 
Caliromia Code or Civil Procedure. 

' Other jurisllictions h:zvc: consldc:n:d this issue and have ~hcd 
similar conclusians. Costs or colhncral an:: recoverable: even thoush 
the security was not labeled a "bond." In Tron1 World Alrli..u. lnt:. 
v. 1/ullht:~ (ld Cir. 1975) Sl S F.2d 173, "''· dcnia:d {1976) 424 U.S. 
934, lhr.: scc:ond Circuit awarded th..: pr~:vailina dcfcndan& the 
n::asonobll: costs ur a lc:ltcr of crc::dil, WI well os rJw cost of n:quirc::d 
quDr1c:rly audits of the ck:fcndlllll eOIIIfl:lli)'"S net WC\rth. both of wbicll 
wen: pmvidl:ll "in lic:u of providing a superscdd hc>ftd." (Ill. Ill p. 
117.) 
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Friday, July 7, 2000 Daily Appellate Report 7295 

First, Westbrook risJics on Sequoia Vacuum S)lltems v. 
Stra.aky (I 964) 229 Cal.App.ld 281. In Sequoia •. the court 
held n.rle 26(c) oaly allows recov.cry of a premrum on a 
surety bond and therefore refUsed to award the expenses 
as.soc.iatcd with a deposi1 in lieu of a bond bCFause it was 
not a spcc:itically enumerated cosL (Iii. at fr· 289.) 
Westbrook also relies on Golf W'ul of KenJuc/cy, Inc. v. 
Life ltrnslon, Inc. (1986) 178 Cai.App.ld 313, in which 
the court held rule 26(c) prohibited recovery of costs to 
collala81ize a surety bond because such costs were nor 
specifically cnumeraled. (ld ac pp. 316-317.) 

Finally, Westbrook relics on GeldermaM, Inc. v. 
Bl"'lner (}992) 10 CaJ.App.4th 64{), where the court also 
refused to award costs inc:um:d in the proc:ess of sec:uring a 
Jetter of credit in order to collalCralize a surety boftd 
because this cost .was not specifically listed in n.rle 26(C?J. 
(/d. at p. 644.) In reaching t~is conclusion, the 
Geldermann court put the Legislature on notice that r:ule 
26(c) led to inequitable results. The court Slated rule 26{c) 
"ignores the commercial realitias of 10day which may 
requite an expenditure for a letter of credit to serve :15 
security," and further noted rhat "{f]airness in this case 
would compel (plaintiff) to reimburse [defendant] for the 
cost of the Jetter of credit." (/d. at p. 644.) Tho court 
further advised the defendant to make his argument to the 
Judicial Council, the body charged with amending and 
adopting California Rules of Court. (Ibid) 

The Judicial Council responded directly to the 
Gelderman11 court's concom by adding. as of January I, 
1994, subpart 6 to rule 26(c) and expressly pcnnining 
recovery of any "other expanse" needed to obtain ~ bond, 
including the cost of obtaining a letter of credit. {Rule 
26(c)(6); see also 9 Witkin, Cal. Procedure (4th cd. 1997) 
Appeal,§ 819, p. 845.) · 

Westbrook IIIJUel that the amendment to the rule is a 
suict one directed solely at. the s.iwations present in 
Gelderma~~n and Golf West, thac Is, cosu associated with 
obtaining a surety bond. However, :IS Cooper points out. 
under section 995.730 we arc required to treal a bond and a 
deposit in lieu of a bond as equivalents. Because under 
rule 26(c)(6) the cost of obtaining a bond is recoverable, 
the cost of making a cash deposit is also recoverabl~. 
Thus, c:ontrmy to the trial court's finding, Cooper was 
entitled to recover the reasonable and nacessary expenses 
he incuned in making the cash deposit. 

/This Pa" I$ Not CertljJedfnr Publlclllionf 

II 
A.r we htllle nOied. in addition to determining Cooper's 

upt:nse:r 111ere 110t recOllerahle under n1le 26(c). in 1he 
allematlve the trial courtfound that if it had lhe p(mer to 
a1Jiard costs it would not do so. AllhouJh we agree 1/rat 
our mien• of.Jiri:r alt,nQ/i'le aspect of tire trial ''rJIIrt's 
l"'llinK. is limited to delern~ininJ 111ltether then ha.s been an 
abus• of d'ucretion (Cltl:eM for Ruponsih/11 DI!Ve/opment 
\1, City of West Hollyt•ood (1995) J9 Cai.App,.Jth ./90, 
506). on tltls record we agree I'Vith Cooper tltat such un 
abuse Ot:t:llrnd. 

In ma11ing to ltDt Cooper's casu. We6throok arg~ted thut. 
his interest ezpensa 111er• unnet:tiUary .because Coopcrr 
could have paid lhe amounts due under the AA D "~t~tdr:r 
protest" and ncoYend themfram Westbrookfollo~ring his 
SJ~Cces&ful appeal. liun•r:wr, Cooper did offir m ptly 
Westbrook the amaunt d11e :ro lung us We.tlht·ocJlt UJll'r!t:tltrJ 
r~tpay the money in lhe I!Vent Couper wa.t ·""'t:t:.f:t[lll 1111 
uppeul. Wutbruuk reji1.orerl CotJper's offur. A.,. l:urJpur 
po/nt:r 011t, such an agreemetrt wa1· pruhuh~v IJI!t'I!,..,Yti(V 
becuu:re all • t.~e law rel'lmt.,· un mrlkt:n.ff!ci 
contrac or jhJm ret: vl!r m:.\' IIIJt r~quir11 , ''" 

refund of feu pDid to an unlicensed t:OIItractor. (See 
CiHher i:t'tih o. G.ti 'ff96o/t' 215 Cul:;ofpp.M ''"'I. :l'li:) 
Thus on this record there was no basis upon ll'hich the trial 
court could find tlrat the expense of either a bond or a 
deposit ll'aS ovoidable by way of,•olunrary payment of the 
underlying obligmion. 
. Weslbroolr.further argued the method Cooper chose ;, 

staying the foreclosure was more r:ostly tha11 obtaining o 
surety bond. However this argument was not an adequate 
basis upon which to deny costs altogether. 

Finally. Westbrook argued that allo\l·ing Cooper to 
recover his loan costs was grossly unfair in light oftlrr! 
11.6 million windfall Cooper received by virllle of 011r 

judgnrrmt. In some respects. we are sympathetic to this 
argument. HQIIing provided Cooper with such a larg!! . 
unr:ampetUated benefit, it is somewhat harsh to require 
that Westbrook proYide Cooper with a11y further 
compensation. However, the trial r:nurt's po1rer to de11y or 
reduce co:rts under rule 26(c) is limited to costs which Dl'l! 

either unnecessary or unrecz;ronablt:. ($ee Nelson ''· 
Anderson (1999) i2 Cai.App . ./th 111. · 1.31·132 
finlerprering similar provisions of Code CiY. Proc .. 
§ 1032].) The trial court has no general power to red11ce 
costs. othenvise proper, on the basis lhtJt it would impose 
an undue burden on a parry. Rather, that is a power which 
is resened to a revif!wing court in making an award of 
costi under rule 26(a). (Ramire: v. Sl. Paul Fire & Marine 
Ins. Co. (1995) 35 Cai.App . .Jth ./73, ./':'8.) "Only the 
reviewing COllrl is empowered to depart from tiJe IISUal rule 
for awarding costs lPnen 'the interests of justice req11ire it,' 
as by directing the parties 10 bear their own costs. by 
awarding co:rts to other than the nominal prevailing partY,. 
or by apportioning costs among the parties. {Citations.rll 
(Ibid.) 

/End of P/lrt Not Certified jOI' PubllealionJ 

CONCLUSION 
Because there was no basis in the record upon which the 

trial court could properly deny Cooper's request. for the 
interest costs he incurred in making the deposi£ needed to 
stay foreclosure pending his prior app~l. the trial court's 
order must be n:versed. On remand the trial court is 
direc;red to 
award Cooper such interest expenses as it finds were 
reasonable and necessary. 

Order reversc:d: Cooper ro recover his costs ofappc:ll. 

We concur: 
WORK, Acting P.J. 
MciNTYRE. J. 

BENKE.J. 

1 //,•t'ul1,'14f UIIT '<'lllifti/UI' ill lh.: /lriU' CI/IP<'Uf huJ WWJ. lh.t 0'1/y 
IIIIIUIIS /lr ••1,;d, ,,, uwunJ uf C:U.fl/1 "'".1' /11! Clil<'rrltl 111 /1,1• U'Q)' of an 
'IU•Iit'<Jtiu" 111 run11/ thu n:mitrilltr. (/Wmirrt: v Sl }'ulll Fire & 

Af.,,.,,., lm1. c'u ... rutll'f<, JS C".ll.,lpp..lth ut p. J",~; "''~ ]J(u).) No 
.mt11 "l'lltinlflrJII hus hf!l!ll mutlf!. 
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MODIFICATION 
CRIMINAL LAW AND PROCEDURE 

Officer's attempt to obtain consent to search 
does not require Miranda warning, 

wheJher or nor defendant is in custody. 

Cite as 2000 Daily Journal D.A.R. 7296 

THE PEOPLE, 
Plaintiff' and Respondent, 

v. 
NOLAN BREWER, 

Defendant and Appellant 

No. 8132056 
(Super. Ct. No. SA03096l) 
California Coun of Appeal 
Second Appellate District 

Divasion Five 
Filed July 5, 2000 

ORDER MODIFYING OPINION 
[NO CHANGE lN JUDGMENn 

THE COURT:• 
It is ordered thai the opinion filed herein on June 8, 

2000, and cenified for publication be modified in the 
following particulars: 

On page 121, third sentence of the second full 
paragraph, beginning "In reaching this conclusion" is 
deleted and the following sentence is inserted in its place 

In reaching this conclusion. the coun in Whitfield 
relied on the holding of the United Stales Supreme 
Court in Oregon v. Elstad (1985) 470 U.S. 298, 
308 (the fruit of the poisonous we concept docs 
not apply to require suppression when the alleged 
fiuit is a subsequent sratcmcnt voluntarily given by 
a suspect since a mere failure to admonish a suspect 
does not render the initial statement coerced 
although the initial statement is inadmissible 
because it is a violation of Miranda], and Michigan 
v. Tucker (1974) 417 U.S. 433,446 {the fruit ofthe 
poisonous tree concept does not apply to "fruits" of 
a swcmenr taken in contravention of Miranda 
wh~ the alleged violation Is a failure to 
admonish]. · 

In the sentence quoted above, aft!r the words "violation 
or Miranda]," add as footnote 8 the following ·footnote, 
which will require renumbering of all subsequent 
footnotes: · 

1 In Dickuson v. Unllcd States (2000) _U.S._ (2000 
Daily Joumal O.A.It 6789), lhc Supreme Court JMdc clear 
that Miranda warnings are conslitulionally based, and also 
n:allinned the valldit:r aflhc ruling in Elswl that !he rrult of 
lhe poisonous tn:c doclline developed in Faunb Amendment 
cases docs not apply in cases involving non-coercive 
violalions or Miraada becauso Munrcasonabh: searches under 
the Fourth Amondmcnt are different !rom unwamed 
iniCnO&atian under the fifth Amcndmcnl." (Ill at p. _ 
(2000 Daily Joumal D.A.R. at p. 6792].) 

On page 14l, first sentence of the first full paragraph, 
before the word "violation," the word "teduuical" is deleted 
so that the sentence reads: 

We· will examine the record to detennine if the trial 
court was co~t in its detennination that 
defendant's statements we"' not c.oerccd even 
though there was a violation of Miranda due to a 
failure to admonish defendant about his rights. 

There is no change In judgment. 

• WEISMAN, J. • TURNER. P.J ARMSTRONG, J. 

• Judge of the Los Angeles County Superior Coun, mignc:d by the 
Chief Justice pul'lluanl 10 llftitle VI, section 6 ol the: CBIIfomla 
Constitulion. 

1 See Daily Appellate Report of June: 12, 2000, page: 6086, column 
2, linc:s 13-29, first full parauraph. 

2 See Daily Appellate Rcpon of Jun~: 12, :Zooo, paga 6087, column 
1. line 4, second full p&r~~:ruph. 

TOTAL P.10 
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SuPERIOR CoURT OF CALIFORNIA.. CoUNIT oF SAN MATEo 

QUENTIN L. KOPP 
JUDGE 

2001 

HALL OF JUSIICE AND RECORDS 
400 COUNIT CENTER 

REDWOOD C!IY. CALIFORNIA. 940611-1655 

March· 21, 2001 

Members of the Assembly Judiciary Committee 
State Capitol 
Sacramento, CA 95814 

Re: Assembly Bill No. 678 

Dear Ladies and Gentlemen: 

\ 

(650) 363-4817 
FAX (650) 363-4698 

E-mail: qkopp@co.sanm!lteo.ea.us 

LJP NL G BG- H_JM_HP 
_Ms_ay --

As the sponsor of Assembly Bill No. 678, I thank you for 
consideration of it. 

Our state's policy since 1939 reflects in Section 7031 of the 
Business and Professions Code the intent of the Legislature that 
the public be protected from unqualified contractors. Since 1939, 
a contracto'r must be licensed by the state in order to recover the 
value of services rendered with or without a written contract. 
Licensing requirements provide minimal assurance that all persons 
furnishing construction services in our state possess the requisite 
skill and character, understand pertinent local laws and codes, and 
know the rudiments of administering a contracting business. The 
Legislature long ago determined that the importance of deterring 
unlicensed persons from engaging in the building or contracting 
business outweighs any harshness to an unlicensed party who 
provides service and then cannot collect compensation. 

As you know from the bill's content, AB No. 678 authorizes a 
consumer who utilizes an unlicensed contractor to sue to recover 
any money already paid the unlicensed contractor. It adds such 
provision to Section 7031(a) of the Business and Professions Code, 
and obviously is not only consistent with historical policy of our 
state but strengthens that policy substantially. 
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Members of the Assembly Judiciary Committee 
March 22, 2001 
Page.2 

I strongly urge approval of AB No. 678 which was inspired by 
the California Court of Appeal's recent reference to lack of such 
an authorization or enabling provision in California law. 

QLK:dtm 
cc: Honorable Louis J. Papan 
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~!) }\<:· LIVINCSTON 0 MATTESICH 

APR 2 0 2001 

LJP NL _GH JM HP 
BG_MS_BY 

Apri120, 2001 

P.uw: TEIII\Y 
LsGJSLAl'IVB .ADVOCATE 

Honorable Darrell Steinberg, Chair 
Assembly Judiciary Committee 
Room 5136 State Capitol 
Sacramento, CA 95814 

RE: AB 678 (Papan) - Support from CA Landscape Contractors 
Association 

Assembly Judiciary Committee 
Hearing Date: April24, 2001 

Dear Assembly Member Steinberg: 

LIVINGSTO!'I & MATTESICH 

LAw CoRPORATION 

1201 K STREET, SUITE 1100 

SACRAMENTO, CA 95814 -3938 

FACSIMILE! (916) 448"1709 

E-MAIL! PTERRY®t.MLAW.:'IET 

TELEPHONE: (gt6) 44-Z"llll ExT. 3013 

Our client, the California Landscape Contractors Assooiation, respectfully urges your "Aye" vote on 
AB 678, a measure that would authorize homeowners and other persons to bring an action to 
recover all compensation paid to an unlicensed individual in connection with a work of 
improvement. 

Unlicensed contracting activity remains a major concern ofCLCA's 2500 members. Licensed 
contractors are required to "play by the rules" which includes demonstrating knowledge of 
contracting laws and regulations, passing an examination in the skill or trade covered by the license, 
maintaining a surety bond, paying workers' compensation premiums on behalf of employees, 
complying with labor laws relating to wages, hours, and record keeping, and Withholding of other 
employee taxes as required by state and federal law. 

Actions may be brought against licensed contractors for their alleged failure to perform wor~ or for 
performance of work in a substandard manner. The same right ought to be extended to consumers 
who have engaged an unlicensed individual. For these reasons we ask that you take favorable 
action on AB 678. · 

cc: 

: , uW!* 
Assembly Member Lou Papan / 
Mr. Drew Liebert, Chief Consultant 
Mr. Mark Redmond, Assembly Republican Caucus 
California Landscape Contractors Association 

i:\00104-001\ab678aj042001l.doc 
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SuPERIOR CoURT OF CALIFORNIA. CoUNIT OF SAN MATEO 
HALL OF JUSIICE AND RECORDS 

400 COUNIT CENTER 
REDWOODCITt CALIFORNIA 94063-1655 /v QUENTIN L. KOPP 

JUDGE MAD '.': ·- 2001 
I I\ '-· . 

March 23, 

Honorable Louis J. Papan 
Assemblyman, Nineteenth District 
California Legislature 
State Capitol 
P.O. Box 94249 
Sacramento, CA 94249-0019 

Re: ;~sembly Bill No. 678 

Dear Lou: 

2001 ~"" 

(650) 363-4817 
F.AX (650) 363-4698 

E-mail: qkopp@co.sanmateo.ca.us 

1f ~/ iu·~ 
~L \V Vv ~'(.1 

\_ 6~-'V\. ~ tctf£~ 
LJP NL_GH_JM HP 

BG_MS BY---

As the sponsor of Assembly Bill No. 678, I thank you for its 
introduction. 

Our state's policy since 1939 reflects in Section 7031 of the 
Business and Professions Code the intent of the Legislature that 
the public be protected from unqualified contractors. Since 1939, 
a contractor must be licensed by the state in order to recover the 
value of services rendered with or without a written contract. 
Licensing requirements provide minimal assurance that all persons 
furnishing construction services in our state possess the requisite 
skill and character, understand pertinent local laws and codes, and 
know the rudiments of administering a contracting business. The 
Legislature long ago determined that the importance of deterring 
unlicensed persons from engaging in the building or contracting 
business outweighs any harshness to an unlicensed party who 
provides service and then cannot collect compensation. 

As you know, AB No. 678 authorizes a consumer who utilizes an 
unlicensed contractor to sue to recover any money already paid the 
unlicensed contractor. It adds such provision to Section 7031(a) 
of the Business and Professions Code, and obviously is not only 
consistent with historical policy of our state but strengthens that 
policy substantially. 
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Honorable Louis J. Papan 
Assemblyman, Nineteenth District 
March 23, 2001 
Page 2 

I strongly urge approval of AB No. 678 which was inspired by 
the California Court of Appeal's recent reference to lack of such 
an authorization or enabling provision in California law. 

QLK:dtrn 
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From: Skip Daum Please Deliver To: Loul11 Papan Date: 6/21/01 Time: 3:17:2.4 PM Page 1 ofl 

MEMBERS 

Arnem.n 8ubcontrlc:tara 
Auaallltlan 1 r .. uromla: 

B.y .ArH Cllllpter 
Clpltll City Cllaptar 

Inland Empire Cl'laptar 
Loa An;•I••IOrange Co. Clla~tter 

Aedwaad Empire Chapter 
S.n DltaO Chaptar 

Bulldt!'l Exohang• 
Barvlol Cltnttr 

California Confaranca ofM.son 
Contraatvr A11oclltlona, lno.: 

F111ano Chtpter 
Loa Angelll Caunty Chaptar 

Monfi•~·Santl Cruz Chapt.r 
North Bly Chaptar 

Orange CO~o~ntv Chapter 
8aol'lmlfttet Chapa. 

8edcllebeclc Vall111 Chapt.r 
R111n Bemtrdlnet Cl\aptlt 

Sin Olego Chaptw 
__,;:;:_?.;.~" Franm.aa Chtpter 

Sant?-;§.'.@.blra-Vtntul'l Cl'laptw 
··"-S::-'0' 8outh Bay Chapt.,. 

Callfarnla undlafpe 
Contl'lctora Alloclatlan 

Callfamll Building Materiel 
C•lltl AIIOCllltlan 

Flcar Covering AIIOolltiOnl 
Ctnttlll Coaat Caunt111 

ti'IIUiatlon Col'ltr•atcn 
Alsocl-lon 

lnltltutl of H..tlng and Air 
Conditioning lndultrl•• Inc. 

Palntlna 1 ceooratlna 
Oontl'lctcl'l of California: 
Ellat Ray Courttl81 PDCA 

L.o1 An;tlet County PDCA 
"fr~ounty Chaptlr PDCA 

Plumbing, Halting i Coollna 
Contra;tora of Callfomle 

81ntl Barbara CantraalaR 
A11oclttlon 

Waodwark lnlltttUte of Clllfamla 

CILC ADVQCAII! 
SklpDium 

DATE: June 21, 2001 G\1..--

TO: 

l Jl'\ .--11Y -
~L-- S y,~ .--

LlY ~ .--
Senate Buelnell & Professions Commlttaii y,G --

FR: Skip Daum, Advocate 

Re: AI 178 CPegn) .. ". SUPPORI 

. Thla bill would authori%e a person Who utilizea an unlicensed contractor to 
bring an action In any court of competent jurisdiction In this state fOr recovery of 
compensation paid to the unlicensed contractor for performance of any act or 
contract. 

It Ia a direct method of clamping down on underground contractor activity. 

. ,. 

ft ..... 
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PARKE D. TERRY 

LEGISLATIVE ADvocATE 

I Q;-:; 
:-:-·. 

LIVINGSTON 0 MATTESICH 

JUN 2 5 2{)(]J 

Honorable Liz Figueroa, Chair 
Senate Business & Professions Committee 
Room 2057 State Capitol 

NL GH,--lM_llP
LJP_ -MS BY_ 

. BG_ -

June 20, 2001 

LIVINGSTON & MATTESICH 

L.;.w CoRPORATION 

Lp·Jo 

Sacramento, CA 95814 

RE: AB 678 (Papan) - Support from California Landscape 
Contractors Association 

1201 K STREET, St:ITE 1100 

s.~cMME:-.To, CA 95 s14 - 393s 
f.,CSI~IILE: (916) +4-8•1709 

Senate Business & Professions Committee 
Hearing Date: June 25, 2001 

~r~~t7 

E-YIAIL: PTERRY@L..\IUIV.NET 

TELEPHONE: (916) w·un ExT. 301; 

Dear Se~f'J~La: 
Our client, the C lifornia Landscape Contractors Association, respectfully urges your "Aye" 
vote on AB 678, a measure that would authorize homeowners and other persons to bring an 
action to recover all compensation paid to an unlicensed individual in connection with a work 
of improvement unless the owner knew the individual was unlicensed. 

Unlicensed contracting activity remains a major concern of CLCA' s 2500. members. Licensed 
contractors are required to "play by the rules" which includes demonstrating knowledge of 
contracting laws and regulations, passing an examination in the skill or trade covered by the 
license, maintaining a surety bond, paying workers' compensation premiums on behalf of 
employees, complying with labor laws relating to wages, hours, and record-keeping, and 
withholding of other employee taxes as required by state and federal law. 

Actions may be brought against licensed contractors for their alleged failure to perform work or 
for performance of work in a substandard manner. The same right ought to be extended to 
consumers who have unknowingly engaged an unlicensed individual. For these reasons we ask 
that you take favorable action on AB 678. 

7Jl$f£~ 
cc: Assembl~mber Lou Papan 

Bill Gage, Chief Consultant 
Richard Paul, Consultant 

i:\00 I 04-{)0 I \ab678sbp06200 !!.doc 



0929

rrom: ::OKIP l.liiUm l"lei!R LAIIIYt::l I u; WUIIJ l"iiPiln 

M&MBERS 

Amelloan lubcontractara 
Aalaallltlan I C'•llfamla: 

~ArM Chi. 
C.pltll City Cllaptar 

lnllnd Empire Cl'llplll' 
Lea Anaiiiii/Orlnge Co. Clla,rer 

AedwaDd Empn Chapter 
san Dleao c~m'*" 

Bulldll'l Exahana• 
BervloeCirltll' 

C.llfomla CGnflrlrlcl of Ma10n 
CcmtraaiDr AIIOCIIItlona, lno.: 

FmnoChepter 
Loa Ana•ln Caunl1 Chapter 

Monhlrey-81ntl Cruz ChapW 
North Bay Cha(Mr 

Orange County Chlpt8r 
aanm.- Cl'laptar 

laddlebaolc van., Chaptw 
san Blmtnllno Chlpttt 

S.n Diego Chapt. 
··-···· lin Franallao Clrlpt.-

81~~-:= g:-.=: 
Callfarnla Land~PI 

Contnlctora Alaoclltkln 

Callfamla Bulletin; Material 
1:1•111'1 Alaoalltlan 

Flaor C:overtn; AIIOOIIItlonf 
CMlttlll Coallt Cauntl" 

ln1ulatlon Contraabn 
Alsaollltlon 

Jnltltutl of Haatlng ana AJr 
Conditioning II'ICII.IItrta Ina. 

P1tnt1na a Dlcol'lttng 
Contrlc:tol'l of California: 
&It a.y Count!• PDCA 

Lo1 An;tlll County PDCA 
Tr~ounty Chaptar PDCA 

Plumbing, Hilling a Cooling 
contr1oto1'1 ot C11lfomla 

aanta Barbara Carltl'1lalal'l 
A11oclatlon 

Waodwarlllnlltltute of Clllfomla 

CILC APYQCATI 
SlclpDaum 

JUr~ • 
1 I • ~ r ,_ ! ~_........,,, 

DATE: June 21, 2001 
~--\\Y-

GU.-- ~ 
~"L --""'"S 'B --

TO: 
"LJY-- G ).,~ --

Senate BuelneA & Profaaelone Committee 'B --

FR: Skip Oaum, Advocate 

Re: AIIZI fPipn) ..... SUPeoff[ 

Thla bill would authoriZe a pereon Who utilizes an unlicensed contractor to 
bring an action In any court of· competent juriadiction In this state for recovery of 
compensation paid ta the unlicensed contractor for performance of any act or 
contract. 

It Ia a direct method of clamping down on undetground .contractor activity. 

.. • ft. " • .,.r.ll:'lllii"" ....... "' 
ft ..... 
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SuPERlOR CoURT OF CALIFORNIA.. CoUNTY oF SAN MATEo 
HALL OF JUSIICEAND RECORDS 

400 COUNIY CEN'rnR 
REDWOOD criY. CALIFORNIA 94063-1655 

QUENTIN L. KOPP 
JUDGE 

Honorable Louis J. Papan 
Room 3173 
State Capitol 
Sacramento,95814 

March 13, 2001 

IVAF? I r: 2001 

Re: Assembly Bill No. 678 

Dear Lou: 

(650) 363-4817 
FAX (650) 363-4698 

E-mail: qkopp@co.sanmateo.ca.us 

ur\_NL_cu_m_BP _ 
BG_MS_BY_ 

Thank you for introducing Assembly Bill No. 678 which 
expressly authorizes a person receiving services of an unlicensed 
contractor to sue to recover all compensation paid to the 
unlicensed contractor. The bill thusly amends Section 7031 of the 
Business and Professions Code. 

Section 7031 (a) of that code requires any contractor suing for 
money due on a construction contract to allege that he or she was 
a duly licensed contractor at all times during performance of the 
work or contract. In AB No. 678, the question has been raised as 
to whether ·a person for whom work was performed by an unlicensed 
contractor would be entitled to recover compensation paid the 
unlicensed contractor if the person receiving the services knew the 
contractor was unlicensed. By a parity of reasoning from the state 
of the law respecting Section 7031(a), knowledge of the status of 
an unlicensed contractor is irrelevant to the recovery of 
compensation from the unlicensed contractor. California courts 
have unmistakably ruled that in any action by an unlicensed 
contractor to recover for the value of a contractor's services 
rendered or contractual provision, the unlicensed contractor cannot 
recover money even if the person for whom the work was performed 
knew the contractor was unlicensed. Hydrotech Systems, Ltd. v. 
Oasis Wate:r:park (1991) 52 Cal 3d 988, 997-998; Vallejo Development 
Co. v. Beck Development Co., Inc. (1994) 24 Cal. App. 4th 929, 941; 
see also Pickens v. American Mortgage Exchange (1969) 269 Cal. App. 
2d 299, 302 and Cash v. Blackett (1948) 87 Cal. App. 2d 233. 

Section 7031 of the Business and Professions Code reflects the 
intent of the Legislature that the public be protected from 
unqualified contractors. The licensing requirements provide 
minimal assurance that all persons furnishing building and 
construction services in California possess the requisite skill and 
character, understand pertinent local laws and codes, and know the 
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Honorable Louis J. Papan 
March 13, 2001 
Page 2 

rudiments of administering a contracting business. The obvious 
intent of Section 7031 is to discourage persons who have not 
complied with the licensing requirements from offering or providing 
their unlicensed services for compensation. Section 7031 controls, 
despite any perceived injustice to the unlicensed contractor. It 
represents a legislative finding that the importance of deterring 
unlicensed persons from engaging in the contracting business 
outweighs any harshness to an unlicensed party. AB No. 678 ,. 
constitutes an additional and consistent legislative determination 
that such deterrence can best be realized by compelling violators 
to return all compensation received from providing their unlicensed 
services. That rationale is reflected in the judicial decisions 
involving rejected attempts by unlicensed contractors to obtain 
payment based on knowledge of their unlicensed status by persons 
sued for non-payment of services rendered. That policy is 
furthered in AB No. 678 by specifically recognizing the capacity of 
an owner to recover money already paid an unlicensed contractor, 
even if the person knew the contractor was unlicensed. 

The legislative intent set forth above should be manifested in 
a committee analysis of the bill, as well as by a published letter 
to the Assembly Journal of Proceedings. 

s· cerely yours, 
/) 

/i~t/;{tz 
ENTIN L. KOPP 

QLK:dtm 
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Sent By: AHOC/CCG; 

MEMBERS 

American Subconlractcn! 
Association I California: 

Bay Area Chapter 
C41pilal Cil.y Chapter 

Inland Empire Ch;sptar 
Los Angeles/Orange Co. Chapter 

Redwood Empire Chapter 
San Diego Chsplsr 

Builders Exchanges 
Service Center 

Califcrnia Conference of Mason 
Conlrae!Cir Associations, Inc.: 

Frasno Chaptar 
l.os Angeles County Chapter 

Monterey..Santa Cruz: Chapter 
Norll'l Bay Chapter 

Orange County Chaptsr 
Sacramento Chapter 

Saddlebad( Valley Chapter 
San Bernardino Chaplar 

San Diego Chapter 
.. San Franc:is<lo Chapter 

S(~}~:.}arbara-Venturs Chapter 
\{#} South Bay Chapter 

California Landscape 
Contractonl Msociation 

Califmnia Building Matariai 
Dealers Association 

FIDar Covering ASsaCialionl 
Central Coast Counties 

Insulation Contraclor& 
Association 

Institute of Headng and Air 
Condldonlng Industries Inc. 

Painting & Decorating 
Conttactots of California: 
East Bay Counties PDCA 

Los Angeles County PDCA 
Tri-county Chapter POCA 

Plumbing, Heating & Cooling 
Con11'11ctors of Cslifomla 

Santa ElaJtlara Conttactors 
.Association 

Woodwork lnt>tilute of Cab"Tamia 

CILC ADVOCATE 
Skip Oeum 

916 658 0253; 

APR 2 3 2DDJ 
DATE: April 21, 2001 

TTO: Assembly Judiciary Committee 

FR: Skip Daum, Advocate 

Re: AB 678 (Paoaol ..... SUPPORT 

Apr-22-01 14:53; 

LJP_NL GH_JM 
BG_MS BY 

Page 1/1 

HP 

This bill would authorize a person who utilizes an unlicensed contractor to 
bring an action in any court of competent jurisdiction in this state for recovery of 
compensation paid to the unlicensed contractor for performance of any act or 
contract. 

It is a direct method of clamping down on underground contractor activity. 

1401 P STREET, #412 SACRAMENTO, CAUFORNIA 95814 
PHONE: (916) 658...0250 FAX: (916) 658-0252 
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PARKE D. TEJ\RY 

LEGISLATIVE ADvocATE 

fh,_. E/75 

liVINC!!OR €t MA!IESCitJln 11\Tt Glf 
BG --:-;,..o --li\f lli:n. 

-"'".1!3--Bl' --.aar--

.•. ~uuJ 

Honorable John Campbell, Vice Chair 
Assembly Business & Professions Committee 
Room 2174 State Capitol 
Sacramento, CA 95814 

RE: AB 678 (Papan)- Support from California Landscape 
Contractors Association 

Assembly Business & Professions Committee 
Hearing Date: May 8, 2001 

Dear Assembly Member Campbell: 

--
May 3, 2001 

LmNGSTON & MATTESICH 

LAw CoRPORATION 

1201 K STREET, StiiTE 1100 

SACRAMENTO, CA 95814-5958 

FACSIMILE: (916) 448·1709 

E-MAIL: PTEIIRl'®L..\fLAW.NET 

TELEPHONE: (916) 442·uu ExT. 5015 

Our client, the California Landscape Contractors Association, respectfully urges your "Aye" vote on 
AB 678, a measure that would authorize homeowners and other persons to bring an action to 
recover all compensation paid to an unlicensed individual in connection with a work of 
improvement. 

Unlicensed contracting activity remains a major concern ofCLCA's 2500 members. Licensed 
contractors are required to "play by the rules" which includes demonstrating knowledge of 
contracting laws and regulations, passing an examination in the skill or trade covered by the. license, 
maintaining a surety bond, paying workers' compensation premiums on behalf of employees, 
complying with labor laws relating to wages, hours, and record-keeping, and withholding of other 
employee taxes as required by state and federal law. 

Actions may be brought against licensed contractors for their alleged failme to perform work or for 
performance of work in a substandard manner. The same right ought to be extended to consumers 
who have engaged an unlicensed individual. For these reasons we ask that you take favorable 
action o'9-{B 678. 

s~a91f/i~;~ P~D.iERRY 7 
cc: The Honorable/Lou Papan ./ 

Mr. Jay Greenwood, Chief Consultant 
Assembly Republican Caucus 
California Landscape Contractors Association 

i:\00104-001\ab678abp05030ll.doc 
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OCT-02-2000 15:21 

July 18, 2000 

Louis J. Papan, Esq. 
660 El Camino Real 
Millbrae., California 94030 

Dear Lou: 

P.02/02 

I enclose a copy of the recent California Court of Appeal 
decision in Cooper v. Westbrook Torre~ Hills, LP. 

You will note on page 7295 of the enclosure that the court, in 
an unpublished portion of the opinion, refers to the state law 
preventing an unlicensed building contractor from recovering fees 
but not reguiring any refund of fees already paid an unlicensed 
contractor. · 

I think California law should be amended to require the refund 
of fees paid an unlicensed contractor. While I've observed a few 
criminal actions against unlicensed contractors during my l8 months 
as a. superior court judge, I don't believe those cases receive much 
in the way of intensive attention. Permitting recovery of fees 
paid an unlicensed contractor would strengthen the law in a way 
which criminal sanctions and enforcement don't seem to do. 

Please advise me of a time at which we may confer. 

Sincerely yours, 

QUENTIN L. KOPl? 

QLK:dttn 

Enclosure 

TOTAL P.02 
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.i11~~ ~ITitn~plr. · F~tlltl/ .:_tJrtd ;'.PT_oMiul"tt! 'B=tgrvilllftl. 
~I tiri!J Cl)lrC/IQitllfl tll'l! a!rljfieJftJr publlcotiDIL 'i·!; .< .. 
~- _.,;,·.··· ·::~i:·.~,., .. , .... :._,.~ .. ·(.::· .. ~· .. :·:':':•0 ....... ~ ·.-:·· :. ···~ • .:~=-.~:-.·_:·· ... •· 

•. , f4)nnerly AC ~d Assoc:bii:S.. LLC •. and ACU. Co~111llon.'-'·'' 
J,"!'"/l'~l·~:.··.ii!. :·.-:-~· _.,~_J.ft .... r·:~-:::·· ~t!' .. :'<:, .... ·. : ... ·.l-: o :.-:· •• ;; ~: ·"":." :.• 

.. :.:All Nlu .rerL<n:n~ JW .10 the Caliromb RUles ·or Coun unlc:r.i 
udll...wbeSI:IIL'11.'···:·.•:".' "'.: .· ..• · .'·. :. ·,: ',• .. · ,.; ..• ;, ... ,.·, .. ,., • 
,;· .• .;.,~·: -:. .. ;;., .. _·: .... -,,:,.-··~·-···,, : ... ·: .... ·. ·.: ·~- ·, ., : .·:·.· '·· ... := .. • 

. ·. ·The City usn...:d lo pruvido :a lire IU!lion. a hlshway.lnl~aaae, a •. 
~'11111lll'ln llas.ln iJnd eumplel~ ollk:r projc<:tS whim bc:ncftae.l cadi • 
oflllt:'hindownllf!l::·•:('· · ~ ·.·•. ::· · :··- • .-.. ···: "·': .......... ~· · ·. ·.-· ~ 

·.• ~. .. ..... . .. 

t·. 
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\ 
. First, Westbrook rislies on Sequoia Yacuum Systems v. 

Slraaky (I 964) 229 Cai.App.ld 281. In Sequoia.. the court 
held rule 26(c) only allo\U recovery of a prem1um on a 
SW"Cty bond and therefora retuscd to award the expenses 
assoc.iatod with a deposit in lieu of a bond bczausc it was 
not a specifically enumerated cosL (fii. at p. 289.) 
Westbrook also relies on Golf Wul of KenJucky, Inc. v. 
Lij11 l~rNslors, Inc. (1986) 178 Cal.App.ld 313, in which 
the court held rule 26(c) prohibited recovery of costs 10 
collafenllize a surety bond because such costS were not 
spec:iflcally enumerated. (/d at pp. 316-317.) 

Finally, Westbrook relics on Geldermann, Inc. v. 
8171ner (1992) 10 Cal.App.4th 640, where the eourt also 
refused to award costs ineurrcd in the proeess of securing a 
letter of credit in order to collacc.alize a SIU'Cty bond 
because this eosr was not spceifically listed in rule 26(~}. 
(ld at p. 644.) In reaching rhis conclusion, the 

. Gelderman11 court put rho Legislature on notice th:lt r:ule 
26(c) led to inequitable results. The court stated rule 26{c) 
"ignores the commercial realities of today which may 
require an expenditure for a Jetter of credit to serve :15 
security,a and further noted that "[f)aimess in this case 
would compel [plaintiff] to reimbursa [defendant] for lhc 
cost of the Jetter of credit" (ld at p. 644.) Tho court 
fUrther advised the defendant to make his argument to the 
Judicial Council, the body charged with amending and 
adopting California Rules of Court. (Ibid.) 

The Judicial Council responded directly to the 
Gelderman11 eourt's concom by adding. as of January 1. 
1994, subpart 6 to rule 26(c) and expressly pennining 

·recovery of any "other expense" needed to obtain :l bond, 
including the cost of obtaining a letter of credit (Rule 
26(c)(6); see also 9 Witkin. Cal. Procedure (4th ed. 1997) 

. Appeal,§ 819, p. 84S.) 
Westbrook argues that the amendment to the rule is a 

strict one directed solely at the situations present in 
Geldsrmann and Golf Wut, that Is, costs associated with 
obtaining a surety bond. However, 35 Cooper points out. 
under section 995.730 we aro required to trear a bond and a 
deposit in lieu of a bond as equivalents. Because under 
rule 26(c)(6) the cost of obtaining a bond is recoverable. 
the eost of malcing a cash deposit is also recoverable. 
Thus, contrary to the trial court's finding, Cooper was 
entitled to recover the reasonable and necessary expenses 
he inCWTed in making the cash deposit. 

/This Po,t/s NDI Cmijled.Jnr Pql!_!k!!_!!'!!'./... . ..... -...... _ .. ___ ir _____ _, 
As we June nDied. in addition to deternrining Cooper's 

e:zpenses were nDI recoverable under r11le 26(c). in 1he 
alternative the trial courtfound that if it had the power to 
Q\llard costs it would not do so. Although we agree that 
our review of this allttrnQ/i'lle aspect of tile trial t:UIIrt's 
111llng is limited to deternliningwhether lhere has been an 
abuse of discretion (CJt/:ens for Responsible De'llelopmenl 
v. City of Wesl Hal/yt11aod (1995) 39 Cai.App.Jth -190, 
5(16). on this record we agree with Cooper thai such un 
abuse ot:curred 

In IIIO'IIing lo ltDC Cooper's cos.ts, We.rtbrook. argued thai 
Iris interest u:penus were unnectt3sary .beca11se Coop~tr 
could have paid the amounts due under the AAD "under 
protest" and recoveNid them from Westbrook following Iris 
successful appeal. lluwever, Cooper did offir 111 pay 
Westbrook tiN! amount d11e so long as We.ubrocJi awe~:tlta 
repay the money in the e'lll!nt Cooper ll'a.c ·""'''eufiil 1111 
Uppt!ul. Wutbruok ref111red Cot1per's offer, A.r Coup11r 
points out, such an agl'f!,:ment u•a.r prohah~11 lll!c'r!."-'ltiFJI 

hecou-re a/t • 1.'11: /uw rel't:llt . .; ttn lmlict!n.fl!c/ 
contrae or from rec th!.f IIIJI rf!quiru , ''v 

refund of fees paid to an unlicennd contracior. (See 
CiHbetiJ'tm P. &_-ek-(t96-lj-225 Caf::4pp.M ""'I, ~'B1 
Thus on this record there was no basis upon which the trial 
court could find that the expense of either a bond or a 
deposit was avoidable bylVay of ... •olunrary payment of the 
underlying obligtstion. · · · 
. Westbrook further argued the method Cooper chose ilr 

staying the foreclosure was inore costly tlum obtaining a 
surety bond. Ho111ever lhis argument tvas not an adequate 
basis upon tvhich to deny costs a/Jogether. 

Finally. Westbrook argued that allowing Cooper to 
recover his Joan costs was grossly unfair in light of tlr~ 
S/.6 million windfall Cooper received by virt11e of 011r 

judgment. In some respects. 1ve are syntpathetJc to this 
argument.· Henling provided Cooper wilh such a large 
uncompensatf!d benefil, it is some111llat harsh to req11ire 
that Westhroolc. provide Cooper with any further 
compensalion. However, the trial court's poll'er to de11y or 
reduce costs under r11le 26(c) is limited to costs which an! 
either unnf!cusary or unreasonable. (See Nelstm ''· 
Anderson (1999) i2 Cai.App.-lth Ill. JJJ-IJ1 
[interpreting similar provisions of Code Civ. P1·oc .. 
§ 1012].) The trial court has no general power 1o reduce 
costs. o1hen11ise proper. on 1he basis that it would impose 
an undue burdan on a parry. Rather, 1hat is a power "'hich 
is reserved to a reviewing court ;, making an award af 
costs under rule 26(a). (Ram ire: v. St. Paul Fire & Marine 
Ins. Co. (1995) 35 Cal..-lpp .. IJh .J7J, -178.) "Only the 
reviewing court is ampowered to depart from the usual rule 
for awt~rding costs when 'the interests of justice require it.' 
as by directing 1he parties 10 bear thttir own costs. by 
awarding costs to other than the nominal prevoilitrg partY.! 
.or hy apportioning costs among the parties. /Cirations.ro 
(Ibid.) 

/End of Part Not Cenijied for Publlcationf 

CONCLUSION 
Because there was no basis in the record upon which the 

trial court could properly deny Cooper's request for the 
interest costs he incurred in making the deposit needed ro 
stay foreclosure pending his prior appe:1l, the trial court's 
order must be reversed. On remand the trial court is 
directed ro 
aw:trd Cooper such interest expenses as it finds were 
reasonable: and necessary. . 

Order reversed: Cooper to recover his costs of:1ppc:ll. 

We concur: 
WORK, Acting P.J. 
MciNTYRE. J. 

BENK.E.J. 

1 IJ •• ,·~u.Ott utll '''"'illilur Itt til~ ttri!J' Clflfh!ul hu:r Wl•lfd Ill.! O'lly 
1111!Utt.r h.l' ,,ltidt ""' aware! uf cust:r "'".1' "'' u/t,·~d i:r /IJ• ll'Q)' of an 
w•lic'tlliun '" ruroll th11 'l.'tnillilur. (&lmir.:= 11. ~i. Paul Fin: & 

Alurm11 IIIJI. t'u .. SUfJI"'I, JJ C"<JI.,fpp . .Jih ut p. .. /':,( mlr: 1S(t/).) ft/o 
A'IK'il IIJI/Jti(1t/iflll l!as bf!.:11 m<11k. 
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landowners agreed to improve their respective parcels in a 
number of respectS, including for instance altering existing 
soil levels. The AAD made Westbrook, Cooper and other 
adjoining landowners financially responsible for the cost of 
these improvements. 

Westbrook supervised and advanced the cost of 
approximately $1.6 million in improvements to Cooper's 
propctty. The improvements were required under the 
Development Agreement and Cooper secured the amounts 
advanced by Westbrook with a deed of trust on his land. 

However, at no relevant time did Westbrook hold a 
California contractor's license. After learning that 
Westbrook. did not have a contractor's license. Cooper 
stopped making payments to Westbrook.. In response to 
Cooper's failure to pay for improvements it had made, 
Westbrook recorded a notice of default under the deed of 
trust. 

In order to prevent the foreclosure proceeding from 
moving forward, Coopq filed suit against Westbrook on 
Januazy 17, 1997, seeking declaratory and injunctive relief. 
Cooper alleged that as an unlicensed contractor, Westbrook 
could not recover any compensation for .the improvements 
it had made to Cooper's property. (Bus. &. Prof. Code, § 
7028, subd. (a).) 

On August 21, 1997, the trial court, on stipulated filets, 
entered judgment for Westbrook and detmnined that under 
-~e circumstances of the case, Wcstbr:ook was not required 

r/:\~~~ hold a contractor's license to perform work on Cooper's 
'::<~~;?ild. 

-- Westbrook re-noticed the default and foreclosure sale 
under the Deed of Trust on September 9, 1997. On 
September I 0, 1997, Cooper filed a notice of appeal. 

Bc:cause its other attempts to stay foreclosure were 
unsuccessfui,S Cooper asked the trial court to set an 
amount for an undertaking. The trial court set an amount 
of $2.5 million, one and one-half times the amount of the 
disputed debt. 

In order to finance the undertaking. Cooper obtained a 
S3 million loan and deposited $2.5 million of the loan 
proceeds with the clerk of the court. Cooper used the 
remaining loan proceeds to pay interest on the Joan. 

On November 16, 1998, we reversed the trial court's 
judgment. (0029421.) We found that Westbrook's 
improvements to Cooper's property were worlc which 
required a contractor's license and that accordingly Cooper 
was not required to pay for the work. (B.us. &. Prof. COde, 
s7028, subd. (a).) 

On remand, Cooper filed a memorandum in which he 
sought to recover over $200,000 in expenses he had 
inc:um:d in making his deposit. The trial court determined 
rule 26(c} does not permit a party to recover the expenses 
associated with making a cash deposit in lieu of a surety 
bond. In the alternative the trial c:oun stated that even if it 
had disc:retion to award them to Cooper. "I would not in my 
discretion award Mr. Cooper the costs." 

We reverse the trial court's order. 

s Cooper rcquc:slell that Westb!Ook voluntarily Stay its non-judicial 
· ./., forcclos11re pc:~~ding the appeal in a lcucr da&ed September 23, 1997. 

•· - _:;;:WeStbrook rejected lhis request. 
· ::c· Cooper filed a petition for writ or supersedeas with this court 

requestinG :1 Stay of the foreclosure, The writ WI$ denied. Cooper 
then oiTerd WeStbrook an ittcvoc:able letter of credit for tho entire 
amount c:laimed. plus interest. in cxeh1111gc for Wc:slbrook's 
1181'CC111tnt 10 forego foreclosure pc:nding appc:al. Westbrook rc;jcctcd 
Cooper's propo~al and continued with the fon:closun: rroa.""Cding. 
Cotopc:r went so far lllO tO otTer lo pay the full amount of lhe c:I:Umcd 
debt rcnding appeal if W~tbroolc wnuld ar:rcc not tu llfllUC th:ll 
paymc:nt would render the appeal moot. Wc:Slbrook ~inccl this 
propu.W as well. 

DISCUSSION 

I 
Rule 26(c)(6) requin:s that reasonable expenses 

necessary to acquire a bond are to be awarded 1o the 
prevailing party. Code of Civil Procedurc6 sedion 
995.730 explicitly requires thar a deposit given in place of 
a bond must be treated in the same manner as a bond. 
Thus, contrary to the trial court's ruling, the reasonable 
expense incurred in making a deposit must be awarded a 
prevailing party such as Cooper. 

. In pertinent part, Nle 26(c) provides: "The pany to 
whom costs arc awarded may recover only the following. 
when actually incurred: •.. (S) the premium on any surety 
bond procured by the party recovering costs. unless the 
court to which the remittitur is transmitted detennines thll! 
the bond was unnecessary and (6) other expense reasonably 
necessary to proCUJ"e the surety bond, such as the expense 
of acquiring a letter of credit required as collatenll for the 
bond." 

In 1982, the Legislature enacted a specific provision 
governing deposits in lieu of bonds, section 995.730. 
Scc;tion 995.730 provides: "A deposit given i~ of a 
bond has the same force and effect, is treated the same, and 
is subject to the same conditions, liability, and statutory 
provisions, includinglrovisions for increase and decrease 
of amount, as the bon ." (§ 995.730, iwics added.) 

The Judicial COuncil is empowered to "adopt rules for 
court administration, practice and procedure, not 
inconsistent with statute, and perform other functions 
prescribed by statute." (Cal. Const., art. VI, § 6, italics 
added; see also 2 Witkin, Cal. Procedure (4th ed. 1996) 
Courts, § 204, pp. 272-273.) "It is settled that in order to 
comply with the constitutional rcquitemcnt of consistency 
with statutory Jaw, a rule of court must not conflict with the 
statutory intent." (1'1'a11S-Action Commercial Investors, 
Ltd."· Firma/err, Inc. (1997) 60 Cai.App.4th 352, 364; see 
also People v. Hall (1_994) 8 Cal.4th 9SO, 960-963; 
California Court Reporters A.rsn. v. Judicial Couru:il of 
California (199S) 39 Cai.App.4th IS, 25-26: cf. Ca.r v. 
Supt:riDI' Court (1993) 19 C81.App.4th 1046, I OS0-1 OS 1 
[applying a similar provision of Gov. Code, § 68070 
authorizing courts to malce local rules "'not inconsistent 

·with Jaw'"].) I fa court cannot construe a·rule of court to be 
consistent with a statute, the rule .is invalid. (Maldonado v. 
Supuior Court (1984) 162 Cal.App.Jd 1259, 1265.) The 
hierarchy is well established: "the rules promulgated by 
the Judicial Council are subordinate to statutes." (/d. at p. 
1265.) 

In order to read rule 26(c) consistent with section 
995.730, the reasonable or necessary costs associated with 
procuring a deposit in lieu of a bond must be awarded to a 
prevailing party) Nevertheless, Westbrook maintains that 
rule 26(c) only permits recovery of the costs specified by 
the rule. In malting this argument. Westbrook relies on 
three cases which, in light of later statutory and rule 
changes. are no longer controlling. 

1' Unless otherwise noted. all stallllory references an: 10 the 
Caliromia Code ofCivit Procedure. 

' Other juri~dic:tions h:~vc: consldc:n:d this iS$Uc: and have n:ac:hc:d 
similar conclusions. Costs or collateral an: rccovctablc cwc:n though 
lhc Silc:uril)' W:IS not labeled a wbond." In T"ms World Alrlinu. lttt:, 
v.l/uJlhr:s (2d Cir. 197S) SIS F.ld 173, r:crt. denied {1976) 424 U.S. 
934, lhc: Sc:cand Circuit awarded the pn:niling d.:fc:ndant the 
n:asonabtc: COSts of I lellc:r of cn:dil., WI well liS !he coSI of n:quircd 
quDJ1Crly :IUdiiS o( lhc cJc:fc:rnlant COmp:llly'S net wCiflh, both or whicb 
wc:rc provided Min lieu ol' pmwiding a supersedes boftd." (ld. Ill p. 
177.) 

P.09/10 

. Firs 
Stra11SJ 
held n 
surety 
associ; 
not a 
Wcstb 
Life /J 
the cc 
collat• 
spccif 

Fi1 
Bn~m 
refus• 
letter 
becat 
(ld 
Geld 
26(c' 
•ign• 
requ 
seeu 
wou 
cost 
funl 
Judi 
ado 

Gel 
19S 
rec 
inc 
261 
Ap 

str 
Gt 
ob 
Uri 
de 
ru 
th 
T' 
tl 
h• 



0938

JUL-31-2000 17=21 
.? I 

: ·fiit296 Daily Appellate Report Friday, July 7. 2000 
·.-·-.-~..;....----------=-~-=-------e.-------.._;;;.;.;.....-:;.....;;.;r:._~~;... 

MODIFICATION 
CRIMINAL LAW AND PROCEDURE 

Officer's attempt to obtain consent to search 
does not require Miranda warning. 

whether or 1101 defendant is in custody. 

Cite as 2000 Daily Journal D.A.R. 1296 

ntEPe:OPLE, 
Plaintiff and Respondent, 

v. 
NOLAN BREWER. 

Defendant and Appellant 

No. 8132056 
(Super. Ct. No. SA030961) 
CaJifomia Coun of Appeal 
Second Appellate District 

Divasion Five 
Filed July S, 2000 

ORDER MODIFYING OPINION 
[NO CHANGE IN JUDGMENT] 

THE COURT:• 
;~f;}\ It is ordcml thlll the opinion filed herein on June 8, 
t~<JOO, and certified for publication be modified in .the 
. · following particulars: . 

·On page 121, third sentence of the second fuJI 
paragraph, beginning .. In raaching this conclusion" is 
deleted and the following senten~ is inscrtccl in its place 

In reaching this conclusion. the coun in Whitfield 
relied on the holding of the United States Supreme 
Coun in Oregon v. Elstad (1985) 470 U.S. 298, 
308 (the fruit of the poisonous tree concept does 
not apply to require suppression when the alleged 
fruit is a subsequent statement voluntarily given by 
a suspect since a mere failure to admonish a suspDCt 
do.es not render the initial statement coerced 
although . the initial statement is inadmissible 
because it is a violation of Miranda), and Michigan 
v. Tucker (1974) 417 U.S. 433,446 {the fruit ofthe 
poisonous tree concept does not apply to "fruits" of 
a swcment taken in contravention of Miranda 
where the alleged violation is a failure to 
admonish]. . 

In the sentence quoted above, after the words "violation 
of Miranda)," add as foolnote 8 the following-footnote, 
which will require renumbering of all subsequent 
footnotes: · 

1 In Didrocrson v. Unlled Sl.lltes (2000) U.S. (2000 
Daily Jolll'lllll D.A.R. 6789). tm Supreme Coun made clear 
l.hllt Miranda wamings are constitutionally based, and also 
Rlllrarmed lhe validity oftm ruling in Elstad thllll.hc frull of 

. l.he poisonous tRc doctrine developed in Founh Amendment 
·::~c<~ docs nol apply in cases involving non-coercive 
.zz-::q,violations of Miruda because "unn:asonablt: searches under 
-.· -·- l.h~: Fourth Amonclmcat are different Dum unwamed 

intcnosation 1111dcr the fifth Amendment.· (ld. Ill p. 
(2000 Daily Journal D.A.R. at p. 6792).) -

On page W, first sentence of the first fi.IU paragraph, 
before lhe word "'violation," the word "tcdmical" is deleted 
so that the seatcnco reads: 

We· will examine the record to determine if the trial 
coun was correct in its determination lhat 
dcfendanl's statements wen not cocrc:ed even 
though there was a violation of Miranda duo to a 
failure to admonish defendant about his rights. 

There is no change In judgment. 

• WEISMAN, J. • TURNER. P J ARMSTRONG, J. 

• JudJe of lhc: Los Allgclcs Counry Superior Coun, wiped by lhe 
Chief Justice pursuant &o lllticle VI, section 6 ol lhc: Callfomla 
ConsliWiion. 

1 See Dliily Appdlate Report of J11nc: 12, 2000, pqc 6016, col1111111 
2, lines 13·29, first run paragraph. 

2 See Daily Appellate &port of June 12, 2ooo, pap 6017, column 
I, line 4, second filii pllfiPIIPh. 

P.10/10 

TnTAI P.10 
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BACKGROUND 
AB 678 Contractors 

Source: Judge Quentin Kopp (650) 363-4817 
Staff; Glenda Hubner 319-2019 

No known similar bills before either this session or a recent previous session of 
legislature. 

No known interim hearings on the subject matter of the bill. 

Witnesses: Judge Quentin Kopp 

Explanation of the problem or deficiency in the present law which the bill seeks to 
remedy and how the bill resolved the problem: 
Our state's policy since 1939 reflects in Section 7131 of the Business and Professions 
Code the intent of the Legislature that the public be protected from unqualified 
contractors. Since 1939, a contractor must be licensed by the state in order to recover the 
value of services rendered with or without a written contract. Licensing requirements 
provide minimal assurance that all persons furnishing construction services in our state 
possess the requisite skill and character, understand pertinent local laws and codes, and 
know the rudiments of administering a contracting business. The Legislature had 
determined that the importance of deterring unlicensed persons from engaging in the 
building or contracting business outweighs any harshness to an unlicensed party who 
provides services and then cannot collect compensation. 

Existing law prohibits any unlicensed contractor from bringing or maintaining an action 
to recover compensation in any court in this state. Currently no person engaged in the 
business or acting in the capacity of a contractor, may bring or maintain any action, or 
recover in law or equity in any action, in any court of this state for the collection of 
compensation for the performance of any act or contract where a license is required by 
this chapter without alleging that he or she was a duly licensed contractor at all times 
during the perfom1ance of that act or contract, regardless of the merits ofthe cause of 
action brought by the person 

This bill would clarify that a person who utilizes the services of an unlicensed contractor 
may bring an action in any court of competent jurisdiction in this state to recover all 
compensation paid to the unlicensed contractor for performance of any act or contract. 

Permitting recovery of compensation paid to the unlicensed contractor would strengthen 
the law in a way which criminal sanctions and enforcement do not seem to do. 

Please see attached letter for further explanation. 
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81 Cal. App. 4th 1294, *; 2000 Cal. App. LEXIS 528, **; 
97 Cal. Rptr. 2d 742, ***; 2000 Cal. Daily Op. Service 5493 

HARRY G. COOPER, Plaintiff and Appellant, v. WESTBR,OOK TORREY HILLS, LP, Defendant and . 
Respondent. · 

COOPER v. WESTBROOK TORREY HILLS 

D033909 

COURT OF APPEAL OF CAUFORNIA, FOURTH APPELLATE DISTRICT, DIVISION ONE 

81 Cal. App. 4th 1294; 2000 Cal. App. LEXIS 528; 97 Cal. Rptr. 2d 742; 2000 Cal. Daily Op. Service 
5493; 2000 Daily Journal DAR 7293 

July 6, 2000, Filed 

NOTICE: [**1] THE LEXIS PAGINATION OF THIS DOCUMENT IS SUBJECT TO CHANGE PENDING 
RELEASE OF THE FINAL PUBUSHED VERSION. CERTIFIED FOR PARTIAL PUBUCATION - Under 
California Rules of Court, rule 976(b) and 976.1, the introductory paragraph, Factual and Procedural 
Background, Discussion I and Conclusion are certified for publication. 

DISPOSITION: Reversed and remanded with directions. 

CASE SUMMARY 

PROCEDURAL POSTURE: Plaintiff appealed from an order of the Superior Court of San Diego 
County, California, which denied his motion to recover from defendant costs plaintiff incurred in 
making a cash deposit which stayed foreclosure proceedings initiated by defendant. 

OVERVIEW: Pursuant to a development agreement, defendant advanced the cost of improvements 
to plaintiff's property, which plaintiff secured with a deed of trust. When plaintiff learned defendant 
did not have a contractor's license, plaintiff stopped paying defendant, who in turn recorded a notice 
of default. Plaintiff filed suit to stay foreclosure. The trial court entered judgment for defendant, 
concluding a contractor's license was unnecessary. Plaintiff obtained a loan, and deposited$ 2.5 
million with the clerk of the court. When the appellate court reversed that decision, plaintiff sought to 
recover over$ 200,000 in expenses he had incurred in making his deposit, under Cal. R. Ct. 26(c). 
The trial court denied the request. On appeal the court reversed. Under Cal. Civ. Proc. Code§ 
995.730, a bond and a deposit in lieu of a bond were to be treated as equivalents; since under Rule 
26(c)(6) the cost of obtaining a bond was recoverable, the cost of making a cash deposit was also 
recoverable. Therefore, plaintiff was entitled to recover the reasonable and necessary expenses he 
incurred in making the cash deposit. 

OUTCOME: Judgment was reversed and remanded with directions to award plaintiff reasonable and 
necessary interest expenses. there was no basis in the record upon which the trial court could 
properly deny plaintiff's request for the interest costs he incurred in making the deposit needed, since 
he was entitled to recover the expenses incurred in making the cash deposit. 

CORE TERMS: deposit, surety bond, letter of credit, foreclosure, cash deposit, recoverable, license, 
California Rules, prevailing party, deed of trust ... 

121112000 10:49 AM 
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7/23/2001 

UNOFFICIAL BALLOT 

.· 2001-2002 Votes - ROLL CALL 

MEASURE: 
TOPIC: 
DATE: 
LOCATION: 
MOTION: 

Alarcon 
Costa 
Karnette 
Murray 
Polanco 
Torlakson 

,,.:, ___ Ackerman 
@/)Johnson 

Oller 

Bowen 
Peace 

AB 678 
Contractors. 
07/20/01 

SEN. FLOOR 
Assembly 3rd Reading AB678 Papan By Kuehl 
(AYES 23. NOES 10.) (PASS) 

AYES 
**** 

Alpert Burton 
Dunn Escutia 
Kuehl Machado 
O'Connell Ortiz 
Romero So to 
Vasconcellos Vincent 

NOES 
**** 

Battin Brulte 
Margett McClintock 
Poochigian 

ABSENT, ABSTAINING, OR NOT VOTING 
********************************* 

Johannessen 
Scott 

Knight 
Sher 

Chesbro 
Figueroa 
Morrow 
Perata 
Speier 

Haynes 
Monteith 

McPherson 

Page 1 
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AB 678 Assembly Bill- Vote Information http://www.leginfo.ca.gov/pub/billlasm/a ... b_678_vote_20010424_QQQQOI_asm_comm.html 

1 ofl 

VOTES - ROLL CALL 
MEASURE: AB 678 

.···.AUTHOR: Papan 
• TOPIC: Contractors. 

DATE: 04/24/2001 
LOCATION: ASM. JUD. 
MOTION: Do pass as amended and be re-referred to the Committee on Business 

and Professions. 
(AYES 8. NOES 0.} (PASS} 

AYES 
**** 

Steinberg Bates 
Harman Longville 

NOES 
**** 

Corbett Dutra 
Shelley Wayne 

ABSENT, ABSTAINING, OR NOT VOTING 
********************************* 

Robert Pacheco Jackson 

4/26/2001 12:45 PM 
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State of California 
Secretary of State 

I, ALEX PADILLA, Secretary of State of the State of California, 
hereby certify: Governor's Chaptered Bill File, Chapter 226, 2001 

That the attached transcript of 19 page(s) is a full, true and 
correct copy of the original record in the custody of this office. 

Sec/State Form CE-1 09 (REV 0112015) 

IN WITNESS WHEREOF, I execute this 
certificate and affix the Great Seal of the State 
of California this day of 

Qecember 6. 2019 

ALEX PADILLA 
Secretary of State 

8 OSP09 113643 
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B!LL NO: AB678 AUTHOR: Papan DATE: 8/28/01 

GONCbHRENCE: 57-10 

HECOMl\W]\lDATION: Sign D Ve~:o D 

.B:!JMMt\BY: This bill allows a person who uses an unlicensed contractor to recover all 
compensation paid to the unlicensed contractor. 

The Honorable Quentin L. Kopp 

Department of Consumer Affairs 

None Received. 

No fiscal impact. 

AE~J.Y,M§,N.TS IN SUPPORT.~. According to tr1e sponsor, this bill is intended to further 
encourage uniicensed contractors to become licensed by specifically authorizing an 
individual who has used the servicos of an uniicenseJ contractor to bring·an action to 
iecover all compensation already paid to the unlicensed contractor for performance of any 
a,.,~ ·;r ···or··r· i":::,r:t \.tt l . .q li I • -..;.,·.:~• 

.e~~~f~J~~ENIS H~LQPPQ§fr!QN: No substantive arguments in opposition. 

BA~PUNQJN~_QRM~TiOt~~ Current law ('I) requires anyone who contracts to do 
construction work to be licensed by the Contractors' State License Board if t!le total price of 
the job is $500 or more; (2) prov!des tllat contracting without a license shall be a 
mlsd:3meanor; and (~3) prohibits unlicensed contractors ·from bringing an action to collect 
compensation for the performance of any aGt or contract. This bill authorizes persons who 
use the services of an unlk:<:·msed contractor to bring an action to recover aH compensation 
pnid to the unlicensed contractor for performance of any act or contract~ regardless of 
vvhether the person knew that the contractor was unlicensed prior to making any paymants. 
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8/28/2001 

UNOFFICIAL BALLOT 

2001-2002 Votes - ROLL CALL 

MEASURE: 
TOPIC: 
DATE: 
LOCATION: 
MOTION: 

Alquist 
Briggs 
Cedillo 
Cohn 
Diaz 
Goldberg 
Keeley 
Leach 
Lowenthal 
Nakano 
Papan 
Salinas 
Strom-Martin 
Wesson 
Hertzberg 

Aanestad 
Cogdill 
Runner 

Cardenas 
La Suer 

AB 678 
Contractors. 
08/20/01 

ASM. FLOOR 
AB 678 Papan Concurrence in Senate Amendments 
{AYES 57. NOES 10.) {PASS) 

AYES 
**** 

Aroner Bates 
Calderon Canciamilla 
Chan Chavez 
Corbett Correa 
Dickerson Dutra 
Harman Havice 
Kehoe Kelley 
Leslie Liu 
Maddox Maldonado 
Negrete McLeod Oropeza 
Pavley Reyes 
Shelley Steinberg 
Vargas Washington 
Wiggins Wright 

NOES 
**** 

Ashburn Bill Ca.rnpbell 
Daucher Hollingsworth 
Wyman 

ABSENT, ABSTAINING, OR NOT VOTING 
********************************* 

Firebaugh Florez 
Leonard Migden 

Robert Pacheco Pescetti Simitian 
Wyland 

Page 1 

Bogh 
Cardoza 
Chu 
Cox 
Frommer 
Jackson 
Koretz 
Longville 
Matthews 
Rod Pacheco 
Richman 
Strickland 
Wayne 
Zettel 

John Campbell 
Mountjoy 

Horton 
Nation 
Thomson 
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8/8/2001 

UNOFFICIAL BALLOT 

2001-2002 Votes - ROLL CALL 

MEASURE: 
TOPIC: 
DATE: 
LOCATION: 
MOTION: 

Alarcon 
Costa 
Karnette 
Murray 
Polanco 
Torlakson 

Ackerman 
Johnson 
Oller 

Bowen 
Peace 

AB 678 
Contractors. 
07/20/01 

SEN. FLOOR 
Assembly 3rd Reading AB678 Papan By Kuehl 
(AYES 23. NOES 10.) (PASS) 

AYES 
**** 

Alpert Burton 
Dunn Escutia· 
Kuehl Machado 
O'Connell Ortiz 
Romero So to 
Vasconcellos Vincent 

NOES 
**** 

Battin Brulte 
Margett McClintock 
Poochigian 

ABSENT I ABSTAINING I OR NOT VOTING 
********************************* 

Johannessen 
Scott 

Knight 
Sher 

Chesbro 
Figueroa 
Morrow 
Perata 
Speier 

Haynes 
Monteith 

McPherson 

Page 1 
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8/8/2001 

UNOFFICIAL BALLOT 

2001-2002 Votes - ROLL CALL 

MEASURE: 
TOPIC: 
DATE: 
LOCATION: 
MOTION: 

Aanestad 
Bogh 

AB 678 
Contractors. 
05/14/01 

ASM. FLOOR 
AB 678 Papan Assembly 
(AYES 69. NOES 2.) 

Third Reading 
(PASS) 

AYES 
**** 

Alquist Aroner 
Briggs Calderon 

John Campbell Canciamilla Cardenas 
Cedillo 
Cohn 
Daucher 
Firebaugh 
Harman 
Kehoe 
Leonard 
Lowenthal 
Mig den 
Oropeza 
Reyes 
Shelley 
Thomson 
Wesson 
Hertzberg 

Hollingsworth 

Ashburn 
Rod Pacheco 
Vacancy 

Chan Chavez 
Corbett Correa 
Diaz Dickerson 
Florez Frommer 
Havice Horton 
Kelley Koretz 
Leslie Liu 
Maddox Maldonado 
Nakano Nation 
Pap an Pavley 
Richman Runner 
Steinberg Strickland 
Vargas Washington 
Wiggins Wright 

NOES 
**** 

Mountjoy 

ABSENT, ABSTAINING, OR NOT VOTING 
********************************* 

Jackson 
Simitian 

La Suer 
Wyland 

Page 1 

Bates 
Bill Campbell 
Cardoza 
Cogdill 
Cox 
Dutra 
Goldberg 
Keeley 
Leach 
Longville 
Matthews 
Negrete McLeod 
Pescetti 
Salinas 
Strom-Martin 
Wayne 
Zettel 

Robert Pacheco 
Wyman 
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STATE AND CONSUMER SERVICES I - C:NCY ENROLLED BILL REPORT 
DEPARTMENT 

Consumer Affairs 
.=T.A~~H~O~R==~==~~========== 

Pa an 
BILL NUMBER 

AB678 
SPONSOR 
Judge Quentin Kopp 

SUBJECT 

Unlicensed Contractors 

BILL SUMMARY: 

This bill would allow a person who uses an unlicensed contractor to recover all compensation paid to 
the unlicensed contractor. 

According to the sponsor, former State Senator and now Judge Quentin Kopp, the bill is intended to 
address Cooper v. Westbrook Torrey Hills, LP (2000) 81 Cal. App. 4th 1294, where the court, in an 
unpublished portion of the opinion, referred to Business and Professions Code §7031 (a) that prohibits 
an unlicensed contractor from recovering fees, but does not require an unlicensed contractor to refund 
any compensation already paid by the property owner. 

The bill is intended to protect the public and encourage unlicensed contractors to become licensed by 
specifically authorizing an individual who has used the services of an unlicensed contractor to bring an 
action to recover all compensation already paid to the unlicensed contractor for performance of any act 
or contract. 

LEGISLATIVE HISTORY: 

AB 794 (Shelley, 2001) would prohibit a licensed contractor from inserting into any contract with an 
employee specified unlawful contract provisions set forth in the Civil Code. The first hearings on this bill 
in the Assembly Judiciary were cancelled twice at the author's request. 

AB 1534 (Longville, 2001) would require a commercial property owner who contracts for a work of 
improvement, for construction, alteration, addition to, or repair of the property to provide to the original 
contractor, if a lending institution is providing a construction loan, a copy of the recorded construction 
mortgage or deed of trust that shall disclose the amount of the construction loan. The bill would also 
require an owner to provide security for the project by either a payment bond, irrevocable letter of 
credit, or a construction security escrow account, as specified. These requirements would not apply to 
the construction of single-family residences. 

SB 26 (Figueroa, 2001) would, among other things, extend the authority of the Contractors' State · 
License Board to appoint a Registrar of contractors to July 1, 2003. 

SB 135 (Figueroa, 2001) would require the Contractors' State License Board to disclose complaints 
against licensed contractors that have been referred for investigation due to a probable violation that, if 
proven, would be appropriate for suspension or revocation of the contractor's license or criminal 

VOTE: Assembly VOTE: Senate 

Floor: Aye 69 No 2 Floor: Aye 23 No 10 
Judiciary Committee: Aye 8 No 0 Policy Committee: Aye 6 No 0 
Business & Professions Aye 10 No 0 Fiscal Committee: Aye No 
Committee: 

. ..-.... DEFER TO OTHER AGENCY 
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prosecution. The bill would require a disclaimer that would accompany the disclosure of a complaint. 
The Joint Legislative·sunset Review Committee is the sponsor of SB 135. 

SB 355 (Escutia, 2001) would abrogate the holding in Aas v. Superior Court of San Diego, (2000), 24 
Cal. 4th 627. The California Supreme Court ruled that causes of action for construction defects based 
on violations of the building code or other applicable codes require a showing of death, bodily injury, or 
existing property damage. This bill would alternatively state that a cause of action for construction 
defects based on violations of the building code or other applicable codes does not require a showing 
of death, bodily injury, or existing property damage and define the cost of repairing the code violation as 
the damage that may be recoverable in such cause of action. 

SB 771 (Committee on Business and Professions, 2001) was previously an omnibus bill that, among 
other things, would have authorized the Contractors' State License Board to meet once each quarter, 
allowed contractors to deal with underground storage tanks, allowed the Registrar to issue citations to 
unlicensed individuals and unregistered salespersons the Registrar believes violated the Contractors' 
State License Law and to persons who use an incorrect contractor's license number to defraud others, 
and would have also authorized the registrar to use collection agencies to collect civil penalties. This bill 
was amended on July 23, 2001, and now addresses unsolicited and unwanted telephone solicitations. 
The previous provisions will be added to omnibus bill SB 724 (Senate Business and Professions 
Committee). 

AB 2833 (Alquist, 2000) would have required the Contractors' State License Board to publish on its 
Internet website by September 15, 2001, a listing of the names and business addresses of all its 
licensed contractors, including information regarding any disciplinary action, pending investigation or 
dispute mediation against a licensee. This bill would also have required a new mediation process. The 
author requested that this bill be withdrawn. 

SB 2029 (Figueroa, Chapter 1 005, Statutes of 2000) extended the sunset date for the Contractors' 
State License Board by two years to July 1 , 2003, added two additional public members to increase the 
membership from 13 to 15, established a Contractors' State License Enforcement Program Monitor and 
required the Board to perform several studies. The Joint Legislative Sunset Review Committee 
sponsored this law. 

DEPARTMENT SERVICE AND PROGRAM HISTORY: 
The Contractors' State License Board was established in 1929 to regulate the construction industry. It 
currently licenses and regulates 218,000 active licensees in more than 40 license classifications that 
includes general contractors and home improvement contractors. The Board is responsible for 
investigating complaints filed by consumers against licensed and unlicensed contractors for poor 
workmanship and construction defects. In fiscal year 1999-2000, the Board received over 26,000 
complaints. Of those investigated and confirmed as possible violations, 897 complaints were arbitrated. 
The Board issued 802 citations to licensed contractors, and 1 ,644 citations to unlicensed contractors. 

SPECIFIC FINDINGS: 

Existing law: 

• Prohibits an unlicensed contractor from bringing an action to collect compensation for the 
performance of any act or contract, regardless of the merits of the cause of action brought by the 
unlicensed individual. Specifically, no person engaged in the business or acting in the capacity of a 
contractor, may bring or maintain any action, or recover in law or equity in any action, in any court 
of this state for the collection of compensation for the performance of any act or contract for which a 
license is required by this chapter without alleging that he or she was a duly licensed contractor at 

OB/16/01 
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all times during the performance of that act or contract, regardless of the merits of the cause of 
action brought by the person [Business and Professions Code §7031. (a)]. 

• Requires anyone who contracts to do construction work to be licensed by the Contractors State 
License Board if the total price of the job is $500 or more. 

• Makes any unlicensed activity in the professions and vocations regulated by the Department 
of Consumer Affairs an infraction punishable by a fine of not less than two hundred fifty 
dollars ($250) and not more than one thousand dollars ($1,000). 

• Makes the following a misdemeanor, punishable by a fine of not less than $1 00 nor more than 
$5,000 or by imprisonment in the county jail not exceeding six months, or by both fine and 
imprisonment: 

• For an unlicensed person to act in the capacity of a contractor; 
• For an unlicensed person to practice architecture; 
• For an unlicensed person to practice landscape architecture; 
• For an unlicensed engineer to practice engineering; 
• For an unlicensed person to practice land surveying. 

This bill would: 
• Provide that a person who utilizes the services of an unlicensed contractor may bring a civil action 

to recover any compensation paid to the unlicensed contractor for work performed. This would be 
regardless of whether the person knew that the contractor was unlicensed prior to making 
any payments. 

COMMENTS 
• As amended on May 1, 2001, this bill would have negated a person's right to recover any 

compensation paid to an unlicensed contractor if the person knew that the contractor was 
unlicensed prior to the time any payment was made. This "prior knowledge" standard has now been 
removed from the bill to give consumers an absolute right to recovery from unlicensed contractors 
to increase the bill's deterrent effect against unlawful contracting. 

• Currently, there is no provision in existing law covering the California Architects Board, the 
Landscape Architects Technical Committee, or the Board of Professional Engineers and Land 
Surveyors that allows a consumer to bring such a cause of action. 

• Under the Code of Civil Procedure §1029.8, an unlicensed person who causes injury or damage to 
another person resulting from services performed without license as required, is liable to the injured 
person for the damages assessed in a civil action. Nothing in this language specifically addresses a 
homeowner's right to bring an action to recover compensation paid to the unlicensed person without 
a showing of injury or harm. 

• Under Labor Code §1021, any licensed contractor who employs a worker to perform services for 
which a license is required, is subject to $100 civil penalty per employee for each day of such 
employment, in addition to any other penalty provided by law. 

• Under Government §13959, crime victims may obtain restitution for the pecuniary losses they suffer 
as a direct result of criminal acts· through compensation from the Crime Victims' Restitution Fund 
because it is in the public interest to assist residents of the State of California. Pecuniary l~sses are 
defined as expenses for which the victim has not been and will not be reimbursed from any other 

·oB/16/01 
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source. Restitution is administered through the California Victim Compensation and Government 
Claims Board. 

• Likewise, this bill would also promote the public interest by allowing a person who hires an 
unlicensed contractor to recover the expenses incurred from paying for the unlicensed practice of a 
profession regulated by the state that constitutes a misdemeanor offense. 

HISTORY OF AMENDMENTS 
• As introduced on February 22, 2001 , this bill would have allowed any person who utilizes the 

services of an unlicensed contractor to bring an action to recover all compensation paid to the 
unlicensed contractor for performance of any act or contract. The bill was amended on 5/1/01 to 
add a caveat that stated "unless the person knew that the contractor was unlicensed prior to the 
time that any payments were made to the contractor''. This language was subsequently removed to 
give consumers absolute and unrestricted recourse when the bill was amended again on 7/03/01. 

CSLB Supports This Bill 
• The Contractors' State License Board is in support of this bill, which the Board believes reinforces 

the existing laws prohibiting unlicensed individuals from providing contracting services. In addition, 
this bill would extend the current law that precludes an unlicensed contractor from suing for unpaid 
work by allowing a consumer who uses an unlicensed contractor to recover funds paid to the 
unlicensed contractor. In addition, the Department sees this bill as supplementing the Board's 
existing ability to use its administrative authority through the citation and fine process to address 
unlicensed activity. 

REGULATIONS: 

None 

LEGISLATIVELY-MANDATED REPORTS: 

None 

COMMISSIONS AND BOARDS: 

None 

FISCAL IMPACT: 

None 

NATIONAL INQUIRY: 

Federal: 

Not applicable 

Other States: 

Of the 50 states, only 15 (Colorado, Idaho, Illinois, Indiana, Kentucky, Maine, Minnesota, Missouri, 
New York, Ohio, Pennsylvania, South Dakota, Texas, Vermont and Wyoming) do not license or 
regulate the contracting industry. 

In Oklahoma, SB 354 (Synder, 2001) was signed into law on 6/4/01 creating the Construction 
Industries Commission to license and regulate the ph.Jmbing, electrical, mechanical, fire sprinkler, 
and alarm industries and building and construction inspectors. 

08/16/01 
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In Oregon, HR 2188 (Governor Kitzhaber, 2001) was signed into law on 5/21/01 to eliminate the 
Construction Contractors Training Board and create the Construction Contractors Board to license 
and regulate contractors. 

In Hawaii, SB 263 (Chun Oakland, 2001) was introduced on 1/26/01 to prohibit unlicensed 
contractors from keeping any money paid to them because to allow otherwise would defeat the 
licensing. Unlicensed contractors would be required to reimburse the moneys paid to consumers. 
This bill is most like AB 678. This bill was carried over to the next Legislative Session (2002). 

In Florida, SB 428 (Dyer, 2001) was signed into law on 6/13/01 that increased the administrative 
fines that can be imposed for unlicensed contracting and allows the Department of Business and 
Professional Regulation to impose reasonable investigative and legal costs for prosecution of such 
violations. Any local governing body that contributes information related to this activity could now 
collect 30 percent of the fine collected after investigative and legal costs for prosecution are 
deducted. The department is also now required to create a website accessible to the public that lists 
the names of persons involved in unlicensed contracting. · 

PRO AND CON ARGUMENTS: 

Arguments in Support of the Bill: 
• It is contrary to good public policy to allow a person who violates the law to retain the proceeds from 

h/her illegal activity. 

• This bill would provide consumers with definite recourse to recover any monies paid to an 
unlicensed contractor regardless of whether the consumer had prior knowledge that the person did 
not possess a valid and current contractor's license. 

• This bill would deter those persons who act as contractors without a required state license from 
soliciting their services to consumers. 

• This bill would prevent unlicensed contractors from being unjustly enriched by receiving and 
retaining payments for work they may never start or complete. 

• The bill would be consistent with current state law to allow the victim of an unlawful act to recover 
any resulting pecuniary losses. 

• The Contractors' State License Board is in support of this bill, which the Board believes reinforces 
the existing laws prohibiting unlicensed individuals from providing contracting services. 
Furthermore, the provisions of this bill would supplement the Board's existing ability to use its 
administrative authority through the citation and fine process to address unlicensed activity. 

• This bill would extend the current law that precludes an unlicensed contractor from suing for unpaid 
work by allowing a consumer who uses an unlicensed contractor to recover funds paid to the 
unlicensed contractor. 

Arguments in Opposition to the Bill: 
Though there is no registered opposition, it could be argued that: 

• This bill is unnecessary because civil remedies are already available under the Code of Civil 
Procedure. 

08/16/01 
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VETO MESSAGE 
Assembly Bill678 (Papan), As Amended July 3, 2001 

I am returning Assembly Bill 678 without my signature. 

This bill would provide that persons who use an unlicensed contractor can bring a civil action to recover 
all compensation paid to the unlicensed contractor, even in instances when the consumer had prior 
knowledge that the contractor is unlicensed. 

This bill, by allowing persons with prior knowledge of the licensure status of an unlicensed contractor to 
sue for reimbursement of compensation, has the potential for rewarding unscrupulous consumers who 
could intentionally hire unlicensed contractors and then bring an action to recover any compensation 
paid for the work already performed. In cases of a duplicitous nature, such as when a consumer and 
an unlicensed contractor have agreed to ignore California's licensure requirements that often provide 
the consumer with a significant savings compared to the cost of working with a licensed contractor, it 
seems fundamentally unfair that the system should reward consumers who knowingly participate. 

Although I strongly agree that unlicensed contractors must not be allowed to profit from their illegal 
activities, I can not sign a bill that has the potential of rewarding a knowing accomplice of these 
activities. 

Sincerely, 

GRAY DAVIS, GOVERNOR 

08/16/01 
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8/8/2001 Page 1 

------------------------------------------------------------
jSENATE RULES COMMITTEE 
!Office of Senate Floor Analyses 
11020 N Street, Suite 524 
I {916) 445-6614 Fax: {916) 
1327-4478 

AB 6781 

I 
I 
I 
I 

Bill No: 
Author: 
Amended: 
Vote: 

AB 678 
Papan {D) 

THIRD READING 

7/3/01 in Senate 
21 

SENATE BUSINESS & PROFESSIONS COMMITTEE: 6-0, 6/25/01 
AYES: Figueroa, Johannessen, Machado, Morrow, O'Connell, 

Polanco 

SENATE APPROPRIATIONS COMMITTEE: Senate Rule 28.8 

ASSEMBLY FLOOR: 69-2, 5/14/01- See last page for.vote 

SUBJEC'l': Unlicensed contractors 

SOURCE: Judge Quentin L. Kopp 

DJ:GEST: This bill allows individuals who use the 
services of an unlicensed contractor to bring an action to 
recover all compensation paid to the unlicensed contractor 
for performance of any act or contract. 

ANALYSJ:S: Existing law: 

1.Requires anyone who contracts to do construction work to 
be licensed by the Contractors' State License Board if 
the total price of the job is $500 or more. 
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2.Provides that contracting without a license shall be a 
misdemeanor. 

2 

CONTINUED 

AB 678 
Page 

3.Prohibits unlicensed contractors from bringing an action 
to collect compensation for the performance of any act or 
contract. 

This bill authoriz.es P.ersons who use the services of an 
unlicensed contractor to bring an action to recover all 
compensation paid to the unlicensed contractor for 
performance of any act or contract. 

Comments 

Purpose. According to the sponsor, Judge Quentin Kopp, 
this bill is intended to further encourage unlicensed 
contractors to become licensed by specifically authorizing 
an i~dividual who has used the services of an unlicensed 
contractor to bring an action to recover all compensation 
already paid to the unlicensed contractor for performance 
of any act or contract. The sponsor b~lieves that 
permitting recovery of compe~sation paid to the unlicensed 
contractor will strengthen the law "in a way which criminal 
sanctions· and enforcement do not seem to do." 

______ B=a.;;;.c.;;.;k'""g""r;...;o;_;un=d. In a recent case, Cooper v. Westbrook Torrey 
Hills, LP (2000) 81 Cal. App. 4th 1294, the court 

------~~~~~ 
referenced Business and Professions Code Section 7031(a) as 
prohibiting an unlicensed contractor from recovering fees, 
but not requiring any refund of compensation already paid 
to the contractor. 

Cooper relied on Culbertson v. Cizek (1964) 225 Cal. App. 
2d 451, 473, in which the court permitted the unlicensed 
contractor to offset "as a defense against sums due th~ 
plaintiffs any amounts that would otherwise be due Cizek 
under his contract." This bill is intended to clearly 
state that those using the services of unlicensed 
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contractors are entitled to bring an action for recovery of 
compensation paid. 

FJ:SCAL EFFECT : Appropriation: No Fiscal Com. : No 
Local: No 

SUPPORT: (7/17/01) 

Judge Quentin L. Kopp (source) 

3 

California Landscape Contractors Association 
Construction Industry Legislative Council 

Support with amendments 

AB 678 
Page 

American Fence Contractors' Association, California Chapter 
California Fence Contractors' Association 
Engineering Contractors' Association 
Flasher/Ba+ricade Association 

ARGUMENTS :IN SUPPORT: The sponsor asserts the 
Legislature has intended that the public be protected from 
unqualified contractors by requiring that all contractors 
be licensed. In order to ensure this requirement is met, 
current law specifically prohibits unlicensed contractors 
from bringing an action to collect compensation for the 
performance of any act or contract, regardless of the 
merits of the cause of action brought by the unlicensed 
individual. This bill is, according to the sponsor, "not 
only consistent with the historical policy of our state but 
strengthens that policy substantially.• 

According to the Senate Business and Professions Committee 
analysis, concern has been voiced that this bill could 
cause problems for the legitimate contractors in 
California. The concern deals with the issue of 
incidental/supplemental work. 

ASSEMBLY FLOOR 
AYES: Aanestad, Alquist, Aroner, Bates, Bogh, Briggs, 

Page 3 
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Calderon, Bill Campbell, John Campbell, Canciarnilla, 
Cardenas, Cardoza, Cedillo, Chan, Chavez, Cogdill, Cohn, 
Corbett, Correa, Cox, Daucher, Diaz, Dickerson, Dutra, 
Firebaugh, Florez, Frommer, Goldberg, Harman, Havice, 
Horton, Keeley, Kehoe, Kelley, Koretz, Leach, Leonard, 
Leslie, Liu, Longville, Lowenthal, Maddox, Maldonado, 
Matthews, Migden, Nakano, Nation, Negrete McLeod, 
Oropeza, Papan, Pavley, Pescetti, Reyes, Richman, Runner, 
Salinas, Shelley, Steinberg, Strickland, Strom-Martin, 
Thomson, Vargas, Washington, Wayne, Wesson, Wiggins, 
Wright, Zettel, Hertzberg 

NOES: Hollingsworth, Mountjoy 

CP:kb 7/17/01 

4 

Senate Floor Analyses 

SUPPORT/OPPOSITION: SEE ABOVE 

**** END **** 

AB 678 
Page 

Page 4 
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Assembly Republican Bill Analysis 
Judiciary Committee· 

AB 678 (PAPAN) 
CONTRACTORS 

Version: 7/3/01 Last Amended 

AB 678 (Papan} 

·imi& 

Vice-Chair: Robert Pacheco 
Tax or Fee !~crease: No Vote: Majority 

None Authorizes a person who utilizes an unlicensed contractor to bring an 
action in court for recovery of all compensation paid to the unlicensed 
contractor for performance of any act or contract. 

The "None" is based on a balance between the effort of this bill to further discourage home 
improvement contracts with unlicensed contractors and not otherwise provide an unjust enrichment of 
one who knew or should have known that he or she was dealing with an unlicensed contractor. 

Polin' Question 

Should any person, who may or may not have had 
actual knowledge at the time of entering an 
agreement with a contractor that the contractor was 
not licenSed, be authorized to bring an action in any 
court of competent jurisdiction in this state to 
recover all compensation paid to the unlicensed 
contractor for performance of any act or contract? 

Summarv 

Authorizes a person who utilizes the services of an 
unlicensed contractor to bring an action in any court 
of competent jurisdiction in this state to recover all 
compensation paid to the unlicensed contractor for 
performance of any act or contract. 

SENATE AMENDMENTS delete the provision 
that would otherwise prohibit authorization to bring 
an action in court where the person knew that the 
contractor was unlicensed prior to making any 
payments to the contractor. 

Su 1 ort 

Quentin Kopp, Superior Court Judge of San Mateo 

Assembly Republican Judiciary Votes (8-0) 4124/01 
Ayes: Bates, Hannan 
Noes: None 
Abs. I NV: Robert Pacheco 

Assembly Republican Business and Professions 
Votes (10-0) 5/8/01 

Ayes: Bogh, Kelley, Leach 
Noes: None 
Abs.INV: John Campbell 

Assembly Republican Floor Votes (69-2) 5/14/01 
Ayes: All Republicans, except 
Noes: Hollingsworth, Mountjoy 
Abs.INV: Ashburn, La Suer, Robert Pacheco, Rod 

Pacheco, Wyland, Wyman 

Senate Republican Floor Votes (23-10) 7120/01 
Ayes: Morrow 
Noes: All Other Republicans Except 
Abs. I NV: Johannessen, Knight, Me Pherson 

County (Sponsor); American Fence Contractors 
Association, California Chapter; California Fence 
Contractors' Association; California Landscape 
Contractors Association; Engineering .ContractorS' 
Association; and Flasher/Barricade Association. 

0 osition 

None on file. 

Arguments In Su1 ort of the Bill 

1. The sponsor, Judge Quentin Kopp of San Mateo 
County Superior Court, contends that permitting 
recovery of compensation paid to the unlicensed 
contractor would strengthen the law in a way 
which criminal sanctions and enforcement do 
not seem to do. 

2. In response to. whether such recovery should be 
authorized to persons who knowingly ente~d 
into such contracts with an unlicensed 
contractor, the sponsor cites Hydrotech Systems, 
Ltd v. Oasis Waterpark(l991) 52 Cal.3d 988, 
997-998 (and other appellate holdings) for 
upholding the proposition that the law should 
not recognize a contractual or quasi-contractual 
right for an unlicensed contractor to bring suit to 
collect for services performed from one who 
knew of his or her unlicensed status. The 
sponsor apparently views the policy against any 
compensation to an unlicensed contractor under 
such circumstances as so paramount to accord 
no balance of consideration to such contractor. 
To further reinforce his position, short of 
further statutory clarification of the provision or 
legislative intent language, the sponsor would 
apparently have his letter on such point 
published in the Assembly Journal (which 
would enable future courts reviewing cases 
involving purchasers with knowledge of an 
unlicensed contractor to accept the letter as 
further clarification of the legislature's intent on 
such issue). 

Concurrence In Senate Amendments 
Page 93 Item 42 
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founsel 
C~lifornia 

Honorable Gray Davis 

Governor of California 

Sacramento, CA 95814 

Dear Governor Davis: 

ASSEMBLY BILL N 0. 678 

BION M. GREGORY 

August 24, 2001 

Pursuant to your request, we have reviewed the above-numbered bill 

authored by Assembly Member Papan and, in our opinion, the title and form are sufficient 

and the bill, if chaptered, will be constitutional. The digest on the printed bill as adopted 

correctly reflects the views of this office. 

ADG:sjk 

Two copies to Honorable LouisJ. Papan, 

pursuant to Joint Rule 34. 

Very truly yours, 

Bion M. Gregory 

Legislative Counsel 

By 
Alvin D. Gress 

Principal Deputy 
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